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Hiri vs. Strate or GrEorei. 


1. Remarks made by a juror before he had been impaneled indicating 
bias, may be explained by him, and if made simply for the purpose 
of avoiding jury duty, the fact that he was taken upon the jury 
which convicted defendaut will not necessitate a new trial. 

(a.) That one of the jurors in a criminal case conversed with his wife 
apart from the others, is no ground for new trial, where it appears 
that the conversation had no reference to the case, and was had 
with consent of defendant’s counsel. 

(.) Objections to a juror propter defec‘um are too late after verdict. 

(c.) A juror on being polled replied to the question ‘‘Is that your 
verdict?” “I agreed to it.” This answer was objected to and the 
court again propounded it, when he said, ‘‘I agreed to it, I sup- 
pose.” The court said that the juror was not asked for a supposition 
but for what the juror knows, ‘‘Is this your verdict or is it not?” 
The answer was ‘‘I suppose it is, if that is a proper answer to your 
question.” ‘You are an intelligent man, Mr. Randall, please an- 
swer me?” ‘Yes, sir, I agreed to it,” was then the answer. There- 
upon the verdict was received over defendant’s objection: 

Held, that the verdict was properly received. Nor can the juror im- 
peach it by subsequent affidavit. 
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2. The idea of prevention or defense against an impending or pro- 
gressing wrong must enter into all cases of justifiable homicide. 
To deliberately kill in revenge for a past injury, however heinous, 
after reason has had time to resume its sway, cannot be justifiable. 

(a.) The court charged that if Hill came upon Simmons suddenly and 
without premeditation, and his passions were aroused thereby, and 
in his (Hill’s) belief, Simmons had a pistol, and enraged on seeing 
the adulterer for the first time after his knowledge of his guilt, he 
shot him and killed him, then the offense would not be murder, but 
manslaughter; but if the attack was premeditated and deliberate, 
and not upon a sudden burst of uncontrollable passion, then it 
would he murder. 

Held, that the charge was right and warranted by the evidence. 

(o.) As to the comparative weight of the evidence and the prisoner’s 
statement, this casé is controlled by the ruling in Coz vs. State, last 
term. 

(c.) The charge was not argumentative or partial. 

(d.) The constitution of 1877 does not alter the law in regard to the 
jury being judges of the law and fact in criminal cases. It simply 
re-enacts the provisions of the Code as they already stood, and em- 

. phasizes them by insertion in the fundamental law. 

3. Newly discovered evidence which is merely cumulative to that in- 
troduced on the trial, not ground for new trial. 

(a.) Insanity was not pleaded. Had it been the record does not show 
that the plea would have been sustained. If the defendant delib- 
erately slew the deceased in revenge for adultery with his wife, he 
would not be protected by the fact that he labored under a delusion 
as to her character for virtue. If he is now a lunatic he can be re- 
moved to the asylum on proper proceedings had therefor. 

. The verdict is supported by the evidence. 


Criminal law. Jury. Practice in the Superior Court. 
Charge of Court. Constitutional law. Husband and wife. 
Insanity. New trial. Before Judge Hittyer. Falton 
Superior Court. March Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add the following : 

Samuel H. Hill was tried for the murder of John R. 
Simmons. The evidence showed that Simmons was shaved 
in the barber-shop of the National Hotel, in Atlanta, and 
from there passed into the adjoining bar-room; that he 
took a drink of liquor, and while paying for it Hill came 
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up with a pistol, and with an oath which caused Simmons 
to turn, fired upon him; that Simmons died from the 
wound within a few hours, almost his last expression being 
that he was shot “for nothing in the world ; he (Hill) shot 
me without saying a word.” As to the exact expression 
used by Hill before he fired, the testimony and statement 
of the prisoner do not coincide exactly ; as stated by him, 
Simmons placed his hand upon his hip, and Hill said, “Pull 
here, damn you, you’ve got to do it,” and fired. 

Thus far the conflict in the evidence amounts to 
little, but at this point the real contest begins. The de- 
fendant sought to show that Simmons was the seducer of 
his wife, and certainly established that he was a paramour 
of hers. It appears from the evidence that in December, 
1878, she left home with Simmons, and remained from Sat- 
urday night until Monday afternoon at a bawdy-house ; 
that Hill made diligent search for her, and at last recovered 
her through the instrumentality of a lewd woman, who 
communicated with Simmons, and through him caused her 
to return; that Hill condoned this offense, and removed 
her to a place some miles in the country; that on Janu- 
ary 16th, 1879, Simmons was seen to pass and re-pass this 
place in a buggy, and about the same time a note was re- 
ceived by her, claimed to have been written by Simmons 
in a disguised hand; that she wrote an urgent letter to her 
husband telling him to come to her, bat assigning no rea- 
son; that he went, and about the end of January the hom- 
icide occurred. ~ There was much evidence for the defense 
to show the anguish of Hill, his excitement, and that he 
made numerous inquiries about his wife, Simmons, ete. 

The state replied and supported its position with the tes- 
timony of numerous witnesses, that Mrs. Hill had left the 
path of virtue long tefore she met Simmons ; that she met 
him in the company of harlots under the assumed name of 
“ Miss Effie Etheridge,” and received his attentions as such ; 
that she visited balls and houses of bad character both with 
Simmons and other men; and that in most if not all 
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respects her actions were those of a common woman of 
loose character. It appears that Simmons discovered that 
she was a married woman, but at what time does not ap- 
ear. 

‘ There was some testimony tending to show that before 
the homicide Simmons anticipated a difficulty, and was pre- 
pared for it, or at least had spoken of being armed for such 
an emergency. 

Of Hill’s love for his wife and the genuineness of his 
anguish at her fall there seems to be no doubt. How far 
his knowledge of her real degradation extended before the 
killing was a pointin contest. One witness for the state in- 
dicated that he knew of her immorality, others that he was 
informed of her attendance at improper balls with other 
men than Simmons, but the main reliance of the state on 
this subject was the following portion of defendant’s state- 
ment: “John Simmons accomplished what he had before, 
and this is what she tells me of it; has told me all the time, 
and it is John Simmons all the time. G. tried to do so 
himself, but Simmons told her G. was diseased, and he 
would have accomplished his purpose but for that; and I 
state this to show you what he done, and that he was not 
so much to blame, and that is the reason I didn’t kill him.” 

The court delivered the following charge : 


**Gentlemen of the Jury: 

‘The court will now deliver to you the law for your guidance and 
direction in reaching a verdict according to the evidence. 

“The court will not express or intimate any opinion touching the 
evidence or facts in issue. The court delivers to you the law with care 
and upon great consideration, and you may safely rely upon its cor- 
rectness as the court delivers it. It is your exclusive province to find 
the facts in the evidence. You judge the law and the facts, and they 
lead you to the trutb. 

‘*T now read you certain sections of the Code pertinent to the case, 
and to which I invite your careful attention. 

“Sections 4292, 4293, 4319, 4820, 4321, 4822, 4823, as amended by act 
of 1878, 4324, 4325, 4327, 4330, 4831, 4332, 4383, 4834, 4835. 

“If you find from the evidence that the prisoner at the bar did, in 
the peace of the state, in this county, on the occasion, with the weapon: 
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and in the manner described and set out in the indictment, with malice 
aforethought, either express or implied, unlawfully kill the deceased, 
John R. Simmons, and if the prisoner was then and there a person of 
sound memory and discretion, the offense of murder would be made 
out; otherwise the offense of murder would not be made out. 

‘* A person would be presumed to intend the natural consequences 
of his acts. A person would be presumed of sound memory and dis- 
cretion unless the contrary appear. 

‘* By our law homicide is of three kinds—murder, manslaughter and 
justifiable homicide—and it is not every killing of another that is un- 
lawful. But if it appear that the prisoner was the slayer, then the law 
would cast on him the burden of proof to show that such killing was 
justifiable; he must show clearly that there was an actual necessity 
for the killing in order to prevent some grievous injury, such as those 
expressly laid down in the Code, or such other or others as may in the 
opinion of the jury stand on the same footing of reason and justice as 
those enumerated. 

‘‘To constitute either murder or manslaughter the killing must have 
been unlawful, for if the killing is justified the law of our state declares 
that the person accused shall on his trial be fully acquitted and dis- 
charged. 

‘If a man and his wife be living together in the holy bonds of mat- 
rimony, and in virtue and in peace, and another man should become 
the seducer of such woman, or an adulterer with her, or should at- 
tempt to do so, her husband would have the right to defend her and to 
defend himself from such injury, and to use just so much force as 
under the circumstances was necessary for that defense, and to make 
it effectual and complete. The penal Code enumerates certain instances 
of justifiable homicide, and then in section 4334 sets forth this general 
provision: ‘ All other instances which stand on the same footing of 
reason and justice as those enumerated, shall be justifiable homicide.’ 
You notice in listening to these various sections of the Code read in 
your hearing, that one of the principles of reason and justice on which 
a homicide can be justified is this: that such homicide was committed 
as a defense against an injury—to prevent an injury of the serious 
kind described—or to stay its progress. There is no principle of rea- 
son or justice enumerated in the Code by which, after an injury shall 
have been consummated, no matter how great and no matter how 
grievous that injury may be, the party injured would be justified in 
taking vengeance into his own hands and in deliberately seeking out 
the wrong-doer and slaying him. The law would continually thunder 
its imperative command in the ears of the one thus outraged and 
tempted: ‘ Thou shalt not commit murder!’ One of the very reasons 
why the law visits such terrible punishment on the crime of murder is 
because of the greatness of the temptation, the provocation, and the 
passions which sometimes lead to its commission. Punishment is in- 
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tended to overcome such passions and deter men from the crime; and 
the existence of such temptations, provocations, or passions, if such 
there be, might be looked to for ascertaining motives, or to inquire 
whether the killing was intential or malicious, but would afford no 
justification for the killing if perpetrated for the mere purpose of ven- 
geance, punishment, or vindication. 

‘* A man would have the right, nay it would be his duty, to protect 
and defend his wife against any assault upon her virtue by either a 
seducer or an adulterer. In this state the husband is the head of the 
family; the wife is subject to him; her legal civil existence is merged 
in the husband, except so far as the law recognizes her separately 
either for her own protection or for her benefit, or for the preservation 
of public order—Code, section 1753. And it would be the duty of a 
wife to conform to any reasonable and just regulations the husband 
may lay down for guiding her conduct or choosing her associates—and 
it would be the duty of all other persons to acquiesce in the husband’s 
authority or directions, so far as known in respect thereto, and if any 
man should violate this principle for the purpose of adultery, or seduc- 
tion, and by open force or deceit, or fraud, come tetween husband and 
wife, the husband would have a right immediately and swiftly to resort 
to force for the expulsion of such intruder, and, as before stated, to 
use just so much force as was necessary, and even to slay the aggres- 
sor, if such killing should be actually necessary in order to protect 
and defend his wife. But if a man’s wife be permitted to go, or does 
go, into haunts or walks of vice, and becomes an adulteress with one 
man, Or more than one man, and though her husband knew nothing of 
such misconduct, yet when he finds it vut, if he goes to her rescue, 
seeks and accomplishes her complete restoration to him and condones 
her offense, and there is no further necessity for violence in her de- 
fense, or in his defense, he would have no right afterwards deliberately, 
and with premeditation,to arm himself with a deadly weapon and 
seek out her paramour, if there was but one, or to select among them, 
if more than one, and to slay him with that weapon, and if he do so 
after the lapse of cooling time, that is, after the lapse of an interval 
sufficient for the voice of reason and humanity to be heard, his offense 
would be murder. The party injured would not be justified in taking 
the law into his own hands, and, in the chambers of his own mind, 
judge and condemn such offender to punishment by death, and then 
deliberately become also his excutioner. The law provides other and 
juster means for putting men on trial, and for condemning and pun- 
ishing offenders. And any man who should thus take the law into 
his own hands, and with such purpose and intent, slay another, would 
thereby become a murderer. : 

** Look to the evidence and see what was the state of things when 
the killing occurred. If at that time the prisoner’s wife was in safety 
some miles distant at her home in another county, in the society of her 
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friends, and the deceased was then and at that time engaged in making 
no attack of any kind on her, either by open force or fraud or deceit, 
or even though deceased had some days ora few weeks previously en- 
deavored to persuade her to meet him by writing her a note, or sending 
her a message, or otherwise, still, if practically she was on that day and 
at that time in safety, and there was no necessity pressing upon the 
prisoner to adopt then and there so dreadful an expedient as taking 
away life in order to defend either himself or her, then no motive of 
vengeance or anger, nor any other motive based on such past offenses, 
would justify the killing. No matter how badly the deceased and 
others may have acted days or weeks before, and no matter how just 
the prisoner’s anger may have been for previous injury or grievances; 
still, if that anger rested exclusively on past occurrences; if at that 
time the deceased was saying nothing and doing nothing in further- 
ance of any criminal project, such past occurrences would afford no 
justification; nor would a bare fear of any repetition of offenses, or of 
an attempt thereat, justify the killing. The prisoner would have a 
right, if he chose so to do, to condone her offenses and to continue to 
live with her, and the law would protect him and her therein; and if 
he apprehended any further invasion of his peace, he would have the 
right to take precautionary measures and be on the alert, and if such 
further attempt should be made, to meet it with any force reasonably 
needful to repel and to overcome such invasion or tocut it short. But 
if, disregarding his duty and deaf to the voice of reason and humanity, 
he, after an interval of time sufficient for that voice to be heard, take 
the law into his own hands and slay the deceased through mere anger 
for past offenses, this would come within the definition of deliberate 
revenge, and would constitute express malice. 

“The supreme court has never decided that such a killing would be 
justified. That court has held, just as this court now holds, that a 
man may in good faith defend his wife’s person and his wife’s virtue 
on the same principles of reason and justice as he may defend his own 
person; but that he may not take the law in his own hands and delib- 
erately avenge unto death a past and accomplished adultery in the 
manner or after the time claimed in the argument. 

*The court states to you the law clearly. You are plain, honest 
men, secking the truth and desiring to do right. The court is your 
safe and reliable constitutional adviser as touching thelaw. You have 
the right to receive the law as the practiced and trained mind of a 
sworn judge knows it to be, and I would be unfaithful if I fail to de- 
liver it plainly. 

‘*Take no heed of anything read or spoken to you to the contrary 
hereof. Courts and juries cannot—nay, dare not—swerve from the 
truth in the law any more than in the facts. If any other jury has 
ever found, as in your hearing claimed, that in any case a man has the 
right to take the law into his own hands and be justified to execute 

V 61—29 
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vengeance unto death, this would rather cause such juries to be noted 
for their weakness or their wickedness, but would be no precedent or 
example for you, 

** So far as anything may have been said in your hearing to the con- 
trary of what the court announces to you on the point in question, 
when reduced to its ultimate analysis it simply amounts to the proposi- 
tion that the law is wrong. The law is not wrong. But if it was 
wrong, neither you nor the court could change it. 

‘The course taken in the argument renders it proper for the court to 
remind you that the law lays down general rules applicable to all. 
The law is made for the whole state, white and black, old and young, 
good and bad, all alike. What would justify one in the court-house 
would under the same circumstances and motives justify another. 
Courts and juries can be no respecters of persons, and if there be that 
of right reason, which makes it proper to withhold punishment in any 
particular case where the letter of the law has been violated, the wise 
and humane provisions of the constitution and laws of our state would 
not therefore ask a court and jury to swerve from the truth in the law, 
but would authorize application to that power in the state capital, 
where is vested the right to grant reprieves and pardons. I cautiun 
you carefully that you must not convict or move one iota towards con- 
senting to a conviction or any idea or supposition relative to pardon, 
but I mention it to you merely to disabuse your minds and to let you 
see how you may justly and wisely discriminate between such logic 
and argument as may aid in leading you to the truth in the law, and 
such appeals to feeling or based on any alleged exceptional nature of 
the case as are out of place when addressed to you, but should be ad- 
dressed, if need be, to another departmeat of the state government, 
having a wider discretion than any which exists in the judicial depart- 
ment. 

‘“‘If the jury should be satisfied, after a car eful vonsideration of al] 
the evidence, that the deceased, John R. Simmons, had had, without 
defendant’s knowledge, criminal intercourse with defendant’s wife, 
and after this fact came to defendant’s knowledge he should casually 
meet the deceased, without having sought him, and without any pur- 
pose to attack him with a deadly weapon, but being brought unex- 
pectedly face to face with bim, and believing that deceased was armed 
and expecting to fight him, the prisoner’s passion should be aroused 
anew and was sudden, violent and ungovernable, and without any 
mixture of deliberation whatever, and if under the influence of such 
passion and upon such sudden occasion the prisoner fired on deceased, 
his offense would be voluntary manslaughter, and not murder. But 
you will observe, as before stated, that if there was premeditation and 
cooling time, and if the prisoner had sought and found deceased with 
an intention to kill him or with a preconceived intention to bring on a 
fight with deadly weapons, the law would not thus grade such offense 
from murder down to manslaughter. 
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‘‘If the prisoner killed the deceased in self defense, or if the prisoner 
killed the deceased in defense of his wife’s virtue against an attempt 
then and there being made on the same, and actually in progress, and 
under such circumstances as that such killing was actually and abso- 
lutely necessary to prevent such injury, and under such circumstances 
as to constitute an instance standing on the same footing of reason and 
justice as those of justifiable homicide, enumerated in the Code, you 
would be authorized to find him justifiable, and should acquit him, 
But, as before stated, if at that time his wife was in a place of safety, 
and was actually safe, the prisoner would not be thus justified; or if 
you should find, in view of all the evidence, that such killing does not 
constitute an instance standing on the same footing of reason and jus- 
tice as those of justifiable homicide enumerated in the Code, he would 
not be a 


" Whether there was an interval sufficient for the voice of reason 
and humanity to be heard, is a question for you to determine. Each 
case depends on its own peculiar facts, and it is for you to say whether, 
under the peculiar facts of this case, there was here an interval suffi- 
cient for the voice of reason and humanity to be heard. 

‘*The greatness of a provocation and other circumstances are to be 
duly considered in determining the question, but the principle should 
not be unreasonably extended. 

“The law does not prescribe any particular duration of time in which 
an intention unlawfully to take life, or to do a criminal act resulting in 
death, shall subsist in the mind in order to constitute malice. There 
must be deliberation in order to make express malice—that is, a suc- 
cession in mental action, the unlawful intention—and then following 
after the formation of that intention, the execution or carrying out of 
the same. If there was time for deliberation; if there was an interval 
between the assault or provocation given and the homicide sufficient 
for the voice of reason and humanity to be heard, under the circum- 
stances, in the conscience of a reasonable man, then it would be the 
duty of the prisoner to hear that voice; and if he had, and persisted in, 
an unlawful purpose to kill through er during such an interval, there 
would be express malice; but if there was not such sufficient interval, 
there could be no express malice. 

‘The effect of an absence of express malice or cooling time, if all 
the other conditions of guilt appear or be made out in proof, would be, 
not to justify the prisoner, but to reduce the offense to manslaughter.” 


The judge then charged in the usual terms upon the questions of 
reasonable doubt, impeachment of witnesses, the prisoner’s statement, 
and the form of the verdict. 

The jury found the defendant guilty of murder, and 
recommended that he be imprisoned for life. He moved 
for a new trial, which was refused, and he excepted. 
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In connection with the second division of the decision, 
subdivision (d), it is only necessary to add that the court 
refused to charge, at the request of defendant’s counsel, 
that “by virtue of the constitution of 1877, the jury in 
this case are the judges of the law as well as of the facts.” 

In connection with the: third division, subdivision (a), of 
the decision, it may be stated that one of the grounds of 
the motion for new trial was because the defendant was 
insane at the time of the killing, and had been so ever since. 
This ground was supported by affidavits tending to show 
emotional insanity; that the especial form in which this 
insanity exhibited itself was in his social relations, and par- 
ticularly in his absolute belief in the purity of his wife and 
in the fact that she had been greatly wronged—and that, 
too, after hearing all the evidence in the case. 

For the other facts see the decision. 


GarrretL & Wrient; R. 8. Jerrertes; Horxins & 


Gienn; W. Bray; W. T. Movers, for plaintiff in error. 


B. H. Hit, Jr., solicitor general; Hoxe Smira; J. C. 
Jonxs; E. Rocn, for the state. 


Jackson, Justice. 


The defendant was indicted for the murder of John R. 
Simmons in the city of Atlanta on the 29th day of Jan- 
uary, 1879; he was found guilty, and made a motion for a 
new trial ; the presiding judge overruled the motion on all 
the grounds therein stated, and error is assigned in this 
court on each of these grounds. 

The question before us is, did the presiding judge so err 
on any of these grounds as to authorize this court to set 
aside the verdict of the jury and order a new trial, notwith- 
standing the approval by the judge who tried the case of 
the verdict rendered by the jury? This is a court of law. 
The questions made by this record are pure questions of 
law. With the policy of the law we have nothing to do. 
It is our duty to enforce it as we find it written. Sympa- 
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thy for the dead, slain in the flower of youth, and senti- 
ment for the living, who slew him under circumstances 
which appeal to all hearts for kindness and consideration, 
must both be repressed, and impartial justice according to 
law must reign here, and reign alone. 

Anxious to guard every right of the defendant on the 
one hand, and to vindicate the serene and sober majesty of 
law on the other, we have scrutinized closely every line of 
this voluminous record of more than five hundred pages, 
and have examined the entire case with that care and delib- 
eration which its importance to the defendant and to society 
demands. The conclusions reached are the result of much 
time devoted to the case and much anxiety to discover 
truth and toapply the principles of law to the truth dis- 
closed by the evidence set out in the record. Questions in 
dispute in regard to the law are to be found in the motion 
for a new trial, and to the consideration of these questions 
we address ourselves. 

When analyzed, the grounds taken in the motion fora 
new trial may be classified under four heads: first, alleged 
errors of the court below in respect to the jury ; secondly, 
in the charge to the jury; thirdly, in regard to newly dis- 
covered testimony ; and fourthly, in upholding the verdict 
as authorized by the law and the evidence. 

1. In respect to errors of the court in overruling the mo- 
tion for a new trial on the several grounds touching the 
conduct of the jury, it is assigned as error first, that a new 
’ trial should have been granted because Myers, one of the 
jury, had formed and expressed an opinion on the guilt of 
the defendant prior to the trial, and was thereby disquali- 
fied. 

This assignment of error rests on the following affidavit 
of J. B. Redwine, Esq: “ . . . I asked him where 
he was going. He answered he was summoned as a juror 
in the Hill case to be called that day, but added that they 
wouldn’t take him, or that he knew he wouldn’t serve, as 
he had already made up his mind as to what he would do. 
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I then asked him how his mind was made up, for or against 
Hill ; he refused to answer. I then put the substance of 
the statutory questions, and he said he could not answer all 
of them rightly. I inferred he was prejudiced one way or 
the other. I was engaged at the time and do not recollect 
distinctly all that occurred after this. I know [ asked him 
if he knew John R. Simmonsand Sam. Hill. I know he re- 
plied he knew one and not the other; which one he knew 
I cannot distinctly recollect, but the impression on my 
mind now is, and has since been, that he knew Simmons 
and not Hill. From his manner and from what he said (of 
course I cannot recollect all) I received the impression that 
he was prejudiced against Hill. William M. Turner, my 
office boy, was present at the time.” 

If this affidavit had not been explained, it would be too 
vague and uncertain to predicate a reversal of the judg- 
ment upon it; but it is answered by the juror in a deposi- 
tion made by him, who swears positively that the conversa- 
tion had with Redwine was to induce the impression that 
he had made up his mind so as to get out the report and en- 
able him to keep off the jury, and further, that he had made 
up no opinion whatever but was perfectly impartial. Be- 
sides, it further appéars from the record that this juror was 
one of the last two to concur in the verdict, and has made 
a deposition in behalf of defendant on which newly discov- 
ered testimony is predicated; 59 Ga., 308, covers the 
point completely. 

(a., It is also insisted that Rich, one of the jurors, con- 
versed with his wife apart from the other jurors pending 
the trial; but that conversation had no reference at all to 
the case as shown by the depositions of Rich, the juror, and 
of the bailiffs in charge of the jury. Moreover, it seems that 
counsel for the defendant asserted to the permission given 
by the court that such conversation should be had, and so 
the judge distinctly certifies. 45 Ga., 282; 47 7b., 598. 

(4). Further, it is objected that since the verdict it has 
been ascertained that Rich is an unnaturalized foreigner. 
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There is no doubt that Rich was born in Hungary. 
Whether ever naturalized or not appears somewhat doubt- 
ful from the record. The onus is on the defendant to show 
that he is not a citizen, especially after verdict. Rich 
thought that he was naturalized in Albany, and took an 
oath there on which he voted some years ago. He has been 
in the United States ever since he was thirteen years of age, 
and his father ever since 1868. He may or may not have 
been naturalized; possibly he was. Revised Code U.S., 
§2167. 

Be that as it may, the objection comes too late. In Cortz 
vs. The State, 19 Ga., 628, a case of homicide, this princi- 
ple was ruled, and also in Epps vs. The State, 19 Ga., 102 
It is a challenge propter defectum, and must be taken be- 
fore verdict. Sezalso 40 Ga., 253; 3d Blacks. Com., 361; 
20 Ga., 752; 28 Ga, 489; 33 Ga., 403: 39 Ga., 118; 47 Ga., 
538; 53 Ga., 428; 57 Ga., 329; 60 Ga., 55, cited by defend- 
ant in error. 

(c.) It is also objected that Randall, one of the jurors, 
when that body was polled, did not signify his assent to the 
verdict as'required by law. Randall replied to the ques- 
tion, “is that your verdict?” “I agreed to it.” This 
answer was objected to, and the court again propounded 
it, when he said, “I agreed to it, I suppose.” The court 
said that the juror was not asked for a supposition, but for 
what the juror knows. “Is this your verdict or is it not?” 
The answer was, “I suppose it is, if that is a proper answer 
to your question.” “You are an intelligent man, Mr. Ran- 
dall; please answer me?” “Yes, sir, I agreed to it,” was 
the answer. And thereupon the verdict was received over 
defendant’s objection. 

The practice is not uniform in the United States on poll- 
ing the jury. In some states it is not allowed ; in others it 
rests in the discretion of the judge, and at common law it 
seems to have existed in another form——2 Hale’s P. C., 299; 
Bishop’s Crim. Pro., 830; 1 Chitty, 635. In this state the 
right is recognized, the object being to ascertain before the 
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public and prisoner whether the verdict agreed on in the 
jury room is still the unanimous verdict of the jury—3l 
Ga., 611-661; Campbell & Jones vs. Murray, Augast 7, 
1878, not yet reported. The question is, did the juror still 
assent thereto? From the narrative above given, the pre- 
siding judge held that he did, and we think that, whilst 
the juror hesitated, yet he then and there assented and 
recognized the verdict as his. 

The affidavit afterwards taken by him cannot be consid- 
ered—Bishop’s Crim. Pro., 830. He cannot impeach the 
verdict after its reeord—I7 Ga., 146;9 Ga., 121; 49 Ga., 
622; 5Y Ga., 309. 

Indeed, the first answer of the juror, if not sufficient of 
itself to show present assent, withont any other questions 
or answers, was made plain by the last “yes, sir, I agreed to 
it;” as much as to say, “yes, sir, it is my verdict, for I 
agreed to it.” The case in 6 Wisconsin, cited by p!aintiff 
in error, is much stronger than this. It shows almost con- 
clusively dissent to the verdict. 

2. We come now to consider the errors assigned upon 
the charge and refusals to charge. ; 

The portions of the charge excepted to seem to have 
been cut in segments from the body of the charge. With- 
out stopping, however, to see whether the whole segment 
emkodies more than one point, and whether in that view 
any of them can be reviewed under the rulings of this 
court in similar cases if strictly applied, let us analyze them 
to see what real points are relied on, as well as we may, 
from the wholesale manner in which they are presented. 

The main point made, as it strikes us, is that the court 
did not fairly submit to the jury section 4,334 of the Code, 
which enacts that “all other instances which stand on the 
same footing of reason and justice as those enumerated, 
shall be justifiable homicide.” Defendant insists that the 
court should have turned the jury loose upon this section, 
and should have instructed them that, “‘where a man kills 
another for having criminal intercourse with his wife, it is 
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for the jury to decide whether the killing stands upon the 
same grounds of reason and justice as those enumerated 
in the Code, and if they so believe, it would be a case of 
justifiable homicide.” The judge declined to give this 
request, but instructed the jury that “there is no prin- 
ciple of reason or justice enumerated in the Code by 
which, after an injury shall have been consummated, no 
matter how great and no matter how grievous that in- 
jury may be, the party injured would be justified in 
taking vengeance into his own hards and in deliberately 
seeking out the wrong doer and slaying him;” that “the 
existence of such temptations, provocations or passions, 
might be looked to for ascertaining motives, or to inquire 
whether the killing was intentional or malicious, but would 
afford no justification for the killing if perpetrated for the 
mere purpose of vengeance, punishment, or vindication;” 
that “one of the principles of reason and justice on which 
a homicide can be justified is this: that such homicide was 
committed as a defense against an injury, to prevent an in- 
jury of the serious kind described, or to stay its progress.’’ 

So that the issue is plainly presented, whether homicide to 
be justifiable must be in defense of wrong or to prevent its 
consummation—in the language of the judge, “to stay its 
progress ”—and whether if committed for a past wrong, dis- 
tant enough for prisoner to cool—even adultery with the 
slayer’s wife—the killing is justifiable in law. 

The question turns on our Code. What are the previous 
sections referred to in section 4334? They are sections 
4330, 4331, 4332 and 4333; and so far as at all applicable 
here they read as follows in giving the instances of justifia- 
ble homicide: “ In self-defense, or in defense of habitation, 
person or property, against one who manifestly intends, or 
endeavors, by violence or surprise, to commit a felony on 
either; or against any persons who manifestly intend and 
endeavor, in a riotous and tumultuous manner, to enter the 
habitation of another for the purpose of assaulting or offer- 
ing personal violence to any person dwelling or being 
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therein. A bare fear of any of those offenses, to prevent 
which the homicide is alleged to have been committed, shal! 
not be sufficient to justify the killing. It must appear that 
the circumstances were sufficient to excite the fears of a 
reasonable man, and that the party killing really acted under 
the influence of those fears and not in a spirit of revenge. 
If, after persuasion, remonstrance, or other gentle measures 
used, a forcible attack and invasion on the property or 
habitation of another cannot be prevented, it shall be justi- 
fiable homicide to kill the person so forcibly attacking and 
invading the property or habitation of another; but it must 
appear that such killing was absolutely necessary to prevent 
such attack and invasion, and that a serious injury was in- 
tended, or might accrue to the person, property or family 
of the person killing. If a person kill another in his de- 
fense, it must appear that the danger was so urgent and 
pressing at the time of the killing, that in order to save his 
own life, the killing of the other was absolutely necessary ; 
and it must appear, also, that the person killed was the as- 
eailant, or that the slayer had really and in good faith en- 
deavored to decline any further struggle before the mortal 
blow was given.” 

These are the enumerated instances where one. inay kill 
another and be justified in doing so; and the legal question 
is, does the principle of defense, defense of some sort, enter 
into them all? and can any case stand on the same footing 
of reason and justice as these enumerated cases do, unless 
defense of some sort—the prevention of some impending 
and pressing wrong—enters as an element therein? Judge 
Hillyer charged that defense against some urgent and press- 
ing danger must have operated on the mind of the defend- 
ant, or he was not justifiable; or, to put the question on 
the case at bar, he charged, in effect, that defendant must 
have killed Simmons to prevent him from attempting or 
consummating an impending adultery with his wife, and 
not to avenge a past adultery with her, in order to justify 
the killing. Mark, the question now is not the reduction 
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of the crime from murder to manslaughter, but the abso- 
lute and unconditional justification of the killing; in other 
words, that such killing is no offense at all. 

It will be seen by merely glancing at the quotations from 
the Code of the enumerated cases of justifiable homicide, 
that each of them contemplates defense against immediate 
and pressing danger. It is defense of self; it is defense of 
habitation, property or person; it is defense against one 
who manifestly intends or endeavors, by violence or sur- 
prise, to commit a felony on either; it is defense against a 
mob violently and riotously intending and endeavoring to 
enter one’s house to assault or wrong some person therein ; 
it is defense against real, imminent, impending danger ; 
a mere fear of any offense, to prevent which the killing is 
done, shall not justify it; the circumstances must be such 
as to excite reasonable fears in a rational mind, and the 
person killing must act under the influence of such fears, 
and not in aspirit of revenge; not only must it be in de- 
fense, but it tust be absolutely necessary to prevent the 
attack or invasion ; and even in self-defense, the strongest 
of all defenses, the danger must be so urgent and pressing 
at the time of the killing, that in order to save one’s own 
life, the killing was absolutely necessary. 

So that our law broadly separates the act of deliberately 
seeking another and slaying him for past wrongs, however 
heinous they may be, from the act of slaying another to 
prevent his doing a present wrong, or future wrong immi- 
nently impending. Whenever done to avenge the past, it 
is not justifiable; when done under pressing necessity to 
defend life, or limb, or wife, or child, or habitation, or 
property, against felonious attack on either, it is justifiable. 

Therefore, our law, in common with the laws of all civil- 
ized states with which we are acquainted, forbids vengeance 
for the past, but permits defense against the present and 
the immediate and pressing future; and therefore the pre- 
siding judge did not err in the refusal of the request to 
charge, or in the charge given on this point. 
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(a). And this, we think, disposes of the eight first grounds 
of this motion. Some criticism is made in regard to the 
allusion in the charge to the pardoning power and where it 
is lodged, to the caution of the judge tothe jury not to take 
law from counsel in the teeth of the exposition given by 
the court, to the allusion to man and wife living in virtue 
and peace, to the argumentative tendency of the charge, and 
to other such matters; but in the eight grounds reviewed, 
we see no substantial errors in matters of that sort, or in 
other respects. 

In one of them, exception is taken to the judge’s exposi- 
tion of the law of manslaughter as contradistinguished from 
murder, and the application of that law to this case. The 
court told the jury, substantially, that if Hill came upon 
Simmons suddenly and without premeditation, and his 
passions were aroused thereby, and in his (Hill’s) belief 
Simmons had a pistol, and enraged on seeing the adul- 
terer for the first time, after his knowledge of his guilt, 
he shot him and killed him, then the offense would 
not be murder, but manslaughter; but if the attack 
was premeditated and deliberate, and not upon a sudden 
burst of uncontrollable passion, then it would be murder. 
Such we understand to be the law; and as Hill's exclama- 
tion when he shot implied that he thought Simmons had a 
pistol, the allusion to the prisoner’s belief that he did have 
one is not without evidence to support it. 

(d). In respect to the comparative weight of the evidence 
and the statement, the charge is identical with that given 
in the case of Cow vs. The State, decided last term, and is 
controlled thereby. So the ninth ground is not good. 

(ec). Nor do we think that the charge is partial, or argu- 
inentative, or that it intimated any opinion on the facts. It 
is forcible and strong, clear and to the point; it gave the 
law of the case to the jury, but only the law. More it did: 
not do; less it ought not to have done. The tenth ground 
is not, therefore, sound. 

(d). The constitution of 1877 does not alter the law in 
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regard to the right of the jury to be the judges of it inde- 
pendently of the instructions of the court thereon. It sim- 
ply re-enacts, in identical language, the provisions of the 
Code thereon. It emphasizes it by inserting it in the con- 
stitution; but it put it there subject to the construction 
which had been put on the same words in the Code. Had 
the convention of 1877 intended to change the construction 
of those words, it would have altered them. On the con- 
trary,as we understand it, it expressly declined to do so. 

Therefore the court was righc to refuse the request em- 
bodied in the twelfth ground, and the eleventh was passed 
upon with the first eight grounds. 

3. So we come to the newly discovered testimony, or the 
grounds set out in the amendment to the motion. That in 
regard to the competency of Rich as a juror has been already 
considered. That of Myers in respect to the letter written 
to Mrs. Hill and its authorship by Simmons, is merely cumn- 
lative, and would not probably change the verdict if the law is 
administered, because, if Simmons did write it, it was nearly 
two weeks prior to the killing, and did not, and could not, 
take the case without the rule that to reduce the homicide 
from murder to manslaughter, there must not be time for 
passion to cool and reason to resume her sway over hot 
anger and sudden fury. 

(a.) The counsel on the trial before the jury differed in 
respect to putting in evidence of insanity, and decided not 
todoso. The plea, if it had been put in, would not have 
been supported by the evidence. If the defendant rested 
under a delusion in regard to his wife’s virtue, and there- 
fore slew the deceased, it would not protect him in the 
commission of the crime—31 Ga., 479. 

If he be now a lunatic, he cannot be hurt. He ought to 
be, and will be, removed from the penitentiary to the asy- 
lum. The same lunacy might induce him to slay others for 
alike offense with that for which Simmons lies in his 
grave. Confinement somewhere may be essential to pre- 
vent the repetition of the deed on another. 
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4. Is this verdict supported by the evidence and is the 
defendant guilty of murder? The evidence shows deliberate 
revenge. The wrong was a grievous wrong, but the ven- 
geance therefor was conned over and calculated for weeks. 
The prisoner’s statement alone, stripped of all inferiority to 
evidence, and admitted to be the whole truth, shows a case 
of deliberate murder. Hence the last refuge of counsel, 
the change of base, the desire toset up the plea of insanity 
on a new hearing. 

But what are the facts? The wife of Hill was introduced 
to Simmons as a lewd woman, and in company with lewd 
women; as a single woman and not a married woman; as 
Miss Etheridge and not Mrs. Hill. She was introduced 
without his seeking her. One of her companiors in sin 
sent for him. Tle took her for a woman of the town, and 
so he had cause to believe her to be from her company and 
conduct. The recurd shows that she had been enticed from 
allegiance to her husband—if indeed her own disposition 
needed seductive influences to lead her astray — weeks, if not 
months, before Simmons knew her. He met her thereafter 
at balls where virtuous women did not go, and at places to 
name which chastity would blush. He did discover that 
she was a married woman and was Hill’s wife, but at what 
point of time during their intimacy the record does not 
show. When he made that discovery, he should have 
stopped that wild career of sin, which he seems to have en- 
tered under the lead of married men; but he did not. On 
the 8th of December, 1878, in company with another man 
and with Simmons, she left home, and her husband, about 
whose affection for her and anguish at her departure there 
can be no doubt, recovered her within three days through 
the instrumentality of a lewd woman and her knowledge 
that Simmons knew her lodging, and who seems to have 
induced her return to Hill. 

Her husband condoned the past guilt of his wife, as he 
had the right to do, and restored her to his home. He 
moved her to the country, eight miles from Atlanta, and 
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about the 16th of January, Simmons was seen to pass and 
repass once that country place in a buggy, and about the 
same time a note was received by her said to be written by 
him, but in a disguised hand, and Hill received a letter from 
her begging him to come to her, but without stating any 
particular reason. Thenceforward Hill seems to have de- 
liberately intended to wipe out his wrongs in the blood of 
Simmons, and thirteen days thereafter, on the 29th of Janu- 
ary, just after Simmons had been shaved in the barber’s 
shop of the National Hotel, and was at the counter of the 
bar-room, about to settle for a drink he had taken, Hill 
stepped up behind him, and with some profane or vulgar 
exclamation prefixed to the remark, “shoot, you’ve got it 
to do,” as Simmons turned to see what or who it was, shot 
him through the face and head, and about the last excla- 
mation of the dying man was, “he shot me for nothing !” 
The dead man had no chance forhislife. Hill may have 
thought Simmons was armed and from his exclamation it 
seems that he did think so; but Simmons had no weapon 
drawn and was allowed no time to draw one if he had it. 
If this be not murder what can make a case of murder, 
wherever in the past there has been great provocation ? 
Hill in his statement admits the killing for revenge and 
puts his defense there. He says that he would have killed 
another paramour of his wife, but that he was not so guilty 
as Simmons. The legal question, and with that question 
only it is our duty to deal, is narrowed, therefore, to this: 
Is a man justifiable in deliberately hunting down another 
who committed adultery with his wife nearly two months 
before the homicide, and thirteen days before rode past the 
house where she was and wrote to her about the same time, 
and in deliberately shooting him down without a moment’s 
time for defense, when he knew at the time of the killing 
that the wife had left his home and that others were guilty 
also, though not so much so in his opinion? or do these 
facts reduce the homicide to voluntary manslaughter ¢ 
There cannot be found a case in any law book with 
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which we are familiar that approximates such a conclusion. 
It is only where the danger is so imminent and immediate 
that one cannot appeal to the law for help, that in civilized 
society he can help himself. 

It is true that where virtuous wives or sisters or daugh- 
ters are insulted, jurors are slow to convict the avenger of 
the affrout, though time enough had elapsed to put passion 
under the sway of reason ; but even in such cases no court 
has ever held or can hold, without becoming instead of ex- 
pounders makers of the law, that such verdicts are in ac- 
cordance with the law. The Augusta case of shooting at 
another, in our own reports, is wholly unlike this. There 
no breath of suspicion soiled the purity of the wife. The 
very evening before, the affront was given ; and the insulter, 
the very next morning at breakfast, had the audacity to 
take his seat at the same table and immediately in front of 
the insulted woman and the guardian of her virtue ; and it 
was in that case that this court ruled that the jury might 
consider whether it stood on the same ground of reason as 
the cases enumerated in the Code. The wife was not only 
pure, but present; passion, just kindled the night before, 
flamed up beyond control at the sight of the aggressor, who 
was not hunted down to be slain, but who obtruded his 
presence before those he had wronged. 

In this case Mrs. Hill was safe eight miles in the conn- 
try ; and while thus safe, Simmons was sought, was found, 
and was slain without a moment’s warning. 

We forbear to detail further the facts of this case made 
by this record. We would not unveil the folly and frailty 
of the unhappy woman, whose conduct has robbed her hus- 
band of home and of liberty, and one of her paramours of 
life ; nor would we expose the haunts of vice uncovered by 
this evidence, and the men who frequent them. We add 
but a single remark: If men will take the law into their 
own hands, become themselves the judges of their own 
cases, and their own sheriff to execute the sentence they them- 
selves pronounce, they must be certain that they judge the 





FEBRUARY TERM, 1880. 475 
The Central Railroad Co. ve. Brinson, by next friend. 


case according to law and execute the sentence which that 
law pronounces, or they must suffer the consequences of 
their mistake of the law. Homicide for revenge of past 
offenses, however heinous, deliberately planned and pre- 
meditated, and carried into execution after reason has had 
time to assert her supremacy over passion, is murder ; and 
he who judges that in his own case it is not, and executes 
sentence in such a case on a fellow-being, mast suffer the 
penalty which the law imposes upon the murderer. 
Let the judgment be affirmed. 


Tux Oxznrrat Ramroap Company vs. Brinson, by next 
friend. 


1/ A minor, being damaged in his person, may bring suit to recover 
/ for any permanent injury which he has sustained reaching beyond 
his majority, whilst the father may sue for any trespass done or 

J damage sustained whereby he loses the services of the child, as also 


for any expense incurred resulting from such injury. 

‘2. Although one railroad may be leased to and operated by another, by 
which the latter makes itself responsible for acts done on the road 
leased, yet neither loses its identity, and any tort committed upon 
the line of the one or the other should be so alleged and proved. 
Especially is this true where both roads are constructed through the 
territory of the same county. 

. Where an injury is committed by a railroad, the presumption is 
always against the road, yet it may rebut that presumption by 
showing that its agents have exercised all ordinary and reasonable 
care and diligence to avoid the injury; or that the damage was 
caused by the plaintiff's own negligence; or that the plaintiff, by 
ordinary care, could have avoided the injury to himself, although 
caused by the road’s negligence. If both the plaintiff and the road 
are at fault, the damages are to be diminished in proportion to the 
fault attributable to the plaintiff. 


Torts. Railroads. Minors. Parent and child. Damages. 
Before Judge Snzap. Burke Superior Court. November 
Adjourned Term, 1878. 


Reported in the decision. 
V 64-30 
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A. R. Lawton; J. J. Jones, for plaintiff in error. 


H. C. Guisson; E. L. Brinson; A. M. Roperers; Wu. 
Grsson; M. P. Cargott, for defendant. 


CrawrorpD, Justice. 


The Centra] Railroad and Banking Company was sued 
by James Brinson, as next friend of Jefferson Brinson, to 
recover damages for the careless running of its train of cars 
over him, whereby he lost his right foot. To this suit was 
filed the plea of the general issue of not guilty, and a 
special plea in bar which was, that James Brinson, the 
father of the plaintiff, had brought his individual suit for 
the same cause of action, and for the same injury which 
was then pending and undetermined in the same court. 
On motion of plaintiff's counsel, this special plea was 
stricken and the cause was. tried under the general iseue 
alone. Upon the trial the jury returned a verdict for the 
plaintiff for the sum of ten thousand dollars; a new trial 
was moved upon various grounds set out in the record, 
which was refused by the court, and the defendant ex- 
cepted. 

The first ground in the defendant’s motion was “ because 
the court erred in striking out, on motion of plaintiff's 
counsel, the plea of defendant which set up as a defense to 
this suit, the pendency in this court of another suit by 
James Brinson, the plaintiff, for the same injury and for 
the same cause of action against the same defendant.” 

(1. A minor, being damaged in his person, may bring suit 

o recover for any permanent injury which he has sustained 

reaching beyond his majority, whilst the father may sue for 
‘any trespass done or damage sustained whereby he loses 
, the services of the child, as also for any expense incurred 
| in and about the healing and restoring of the said child to 
health. The striking out of the special plea, therefore, was 
-noterror. Reeves’ Dom. Rel., 423-4-5; 31 Penn., 372; 
_ 15 Ga., 349. 
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2. The second ground of error complained of was the refu- 
sal of the court to charge as follows: “If the proof satisties 
you that this accident happened on the line of the Augusta 
and Savannah Railroad, plaintiff cannot recover on his de- 
claration in this case, which alleges that the injuries were 
done on the road of the Central Railroad and Banking 
Company of Georgia, the two corporations being separate 
and distinct.” 

The declaration of the plaintiff alleged that the Cen- 
tral Railroad and Banking Company, by the careless and 
negligent manner of running a certain engine and train of 
cars over their road in said county, did run over and crush 
the foot of the plaintiff, thereby causing him to lose the 
same. The proof clearly established the fact to be that it was 
not done on the Central Railroad, but on the Augusta and 
Savannah Road. These railroads are two separate and dis- 
tinct legal entities, passing over and occupying different 
parts of the territory of the county of Burke, and suits 
against them should recognise that fact. Although the one 
may be leased to and operated by the other, thereby making 
itself responsible for acts done upon the road which is 
leased, yet neither loses its identity, and any tort committed 
on the one or the other should be so alleged and proved. 
This becomes the more necessary in view of the fact that to 
allege that the injury done was done upon the Central Rail- 
rcad “in said county,” without other or further description 
of the particular locality, would not be, by the record, a bar 
to another action for the same injury committed on the 
Augusta and Savannah Railroad. This request, therefore, 
was one which the defendant had « riglit to ask, and which 
should have been given by the court; the effect of which 
would have been but an amendment to the declaration 
thereby harmonizing the pleadings with the proof. 

3. The other grounds upon which the plaintiff in error 
rests its motion for a new trial, consist in charges given and 
charges refused, upon the different theories of the respec- 
tive parties as to the law governing the case, two of which 
need only be cited here. 
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The counsel for the defendant below requested the fol- 
lowing charge in writing, which was refused by the court: 
“If the railroad company or its agents were negligent, or 
failed to do all that they onght to have done on that day 
and on that train, yet if the plaintiff, Brinson, could have 
avoided the accident to himself caused by this negligence, 
by ordinary care on his part, he cannot recover.” ! 

The court, upon the request of counsel for the plaintiff 
below, gave the following charge to the jury: “ If the plain- 
tiff was not free from fault, yet if defendant, in the exercise 
of due care, could have prevented the injury, they are re- 
sponsible for all damages that accrued to plaintiff.” 

The first question here presented to this court is, was the 
defendant below entitled to the charge which it asked? 
and the second, should not the court have refused the 
charge given at the request of the plaintiff ? 

Railroad companies are liable for injuries done by them 
to persons and to property, and whenever one has been 
shown to have been committed, the presumption of the law 
is against them, and the burden is on the particular com- 
pany to show that its agents have exercised all ordinary and 
reasonable care and diligence to have avoided that injury. 
This liability, however, has been guarded by qualifications 
which are in the highest degree important to these compa- 
nies, and in the absence of which oftentimes they might 
suffer great injustice. 

The first of these qualifications is, that “No person shall 
recover damages for an injury to himself, or his property, 
where the same is done by his consent, or is caused by his 
own negligence.” 

The second is, that “If the plaintiff, by ordinary care, 
could have avoided the consequences to himself caused by 
the defendant’s negligence, he is not entitled to recover.” 
Upon the subject of the liability, and the presumption of the 
law being against the railroads wherever damages are shown, 
see Code, §3033. As to the qualifying clauses, see Code, 
§§3034, 2972. 

Thus it will be seen that, althongh the presumption is 
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always against the company, yet it may rebut that presump- 
tion and relieve itself of damages by showing that its agents 
have exercised all ordinary and reasonable care and diligence 
to avoid the injury; or it may show that the damage was 
caused by the plaintiff's own negligence; or it may further 
show that the plaintiff, by ordinary care, could have avoided 
the injury to himself, although caused by the defendant’s 
negligence. Upon either of these grounds the defendant 
may rest his defense. 

But these rules of law will not cover the facts of every 
case, for it may be that both the plaintiff and the agents of 
defendant are at fault, and when they are, then, whilst dam- 
ages may be recovered, they are to be diminished by the 
jury in proportion to the default attributable to the plain- 
tiff for his want of ordinary care in avoiding the injury to 
himself. 

The defendant in this case sought to rest its defense upon 
the qualifications provided by law for its relief from dam- 
ages, where the injury resulted from the plaintiff's own 
negligence, and all of which he might have avoided by 
ordinary care. Under the facts as shown by the proof, we 
are of the opinion that the request by the defendant should 
have been given to the jury, and that the court erred in not 
doing so. As to the charge which was given at the request 
of counsel for the plaintiff, it necessarily follows that if the 
former should have been given, the latter should have been 
refused. 

The ruling of this court upon these questions has been 
very decided, and may be found in 38 @a., 409, 431; 42 
Lb., 327; 53 1b., 12; 60 Zb., 667. 

It was insisted upon by the counsel for the defendant in 
error that these rules of law were given in the charge of the 
judge tothe jury. Whilst the charge does contain the gen- 
eral legal instructiuns applicable to the matters involved, 
the requests given and rejected were not in harmony there- 
with, and the defendant was entitled to have the clear and 
naked legal qualifications upon its liability put before the 
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jury, that the facts when applied thereto would have en- 

abled them the better to understand the relative rights of 

the respective parties, as defined and prescribed law. 
Judgment revereed. 


Ourver vs. THe State oF GEorGIA. 


[This case was argued at the last term, but was ordered re-argued at the presert term.] 


Where an execution has on it a levy on sufficient personalty to satisfy 
it, and no disposition thereof appears, the presumption is that 
the fi. fa. was satisfied. 


Levy and sale. Executions. Presumptions. Before 
Judge Wricutr. Decatur Superior Court. November 
Adjourned Term, 1878. 


Reported in the decision. 


Fremine & Russztt; Jno. E. Donatpson; Guriey & 
Tuomas, for plaintiff in error. 


Bower & Crawrorp, for defendant. 
Warner, Chief Justice. 


This case arose in a contest between Oliver and the state 
over a sum of money bronght into court by Oliver, undera 
Ji. fa. owned by him, raised by sale of the property of 
Thomas F. Hampton. 

Oliver’s 7. fa. against Hampton is dated 10th January, 
1859, but is based on a judgment dated 3d of December, 
1857. 

The state’s fi. fa.is dated 14th April, 1874, issued by 
comptroller-general against W. E. Griffin, tax collector, 
and Hampton e¢ al., as securities on tax collector’s bond, 
dated 21st January, 1873. 
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The money being in court, the state, by its counsel, 
moved that the money be ‘paid to the state as a prior lien. 

Oliver, in answer to the motion, set up, as reasons why 
the money should be awarded to him on his fi. fa., the fol- 
lowing: 

1. That the money was raised by him out of Hampton’s 
property, under his fi. fa., which was the oldest and the 
prior lien. 

2. Because the state’s fi. fa. is not for taxes due the state, 
but was for default of W. E. Griffin, tax collector, in fail- 
ing to settle his accounts with the comptroller-general as re- 
quired by section 909 of the Code. 

3. Because the state’s fi. fa. is not for taxes due the state 
by Hampton, but was against him as a mere security for 
W. E. Griffin, tax collector. 

4. Because on the 21st January, 1873, at the time Hamp- 
ton signed the bond, he was clerk of the superior court of 
Decatur county, and for that reason it is, as to him, illegal 
and void. 

5. Because Hampton signed the bond with the understand- 
ing and agreement with his principal, Griffin, that R. H. 
Whitely should also sign it, before it should be filed and 
approved, which was known to the ordinary approving it, 
and that Whitely did not so sign it as a co-security. 

The presiding judge struck the last ground on demurrer, 
and upon hearing all the other grounds on the motion 
and answer untraversed, awarded the whole of the fund 
in court to the state. Whereupon Oliver excepted, and al- 
leges all of said rulings as error. 

The defendant in error insisted, on the argument here, 
that the judgment of the court below was right, whatever 
view might be taken of the other questions in the case, be- 
cause it appears on the face of Oliver’s fi. fa., which was 
claiming the money, that it had been levied on personal 
property of one of the defendants therein of sufficient 
value to satisfy the same, which had not been accounted 
for. 

The fi. fa. is for the sum of $374.24 besides interest. It 
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appears from the fi. fa. in the record which was in evidence 
before the court claiming the money, that it was, on the 5th 
of August, 1874, levied on twenty bales of cotton as the 
property of one of the defendants therein, which levy is 
not accounted for by any evidence in the record. The 
legal presumption therefore is (in the absence of any evi- 
dence to the contrary), that the execution was satisfied and 
not entitled to claim the money in court, and we affirm the 
judgment of the court upon this ground, inasmuch as we 
are not all satisfied as to the proper construction to be given 
to the statutes in regard to the state’s priority of lien, on the 
statement of facts as disclosed in this record. 
Let the judgment of the court below be affirmed. 


Aston vs. WILSON. 


1. The lien of a landlord on the crop made for rent, is superior to an 
agreement between the tenant and one who cultivated the premises 
with him on shares, that the latter should have all the cotton raised 
thereon. 

. The issue, upon the trial of a claim, is whether or not the property 
is subject. It is immaterial whether there is other property subject 
or not. 


Landlord and tenant. Contracts. Lien. Claim. Ev- 
idence. Before Judge Wricnt. Webster Superior Court. 
April Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add the following: Claimant offered to prove that 
the sheriff levied on this cotton by direction of the land- 
lord; that the defendant in the fi. fa. stated to the sheriff 
that he had no interest in the cottun, and offered: to point 
out other property which was subject ; and that the sheriff 
refused to levy on such property, but seized this cotton. 
The court held this irrelevant to the issue in a claim case, 
and error is assigned on such ruling. 
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J R. Worrtt, for plaintiff in error. 


Summons & Summons, for defendant. 


Jackson, Justice. 


A distress warrant was levied on three bales of cotton on 
the premises rented by Alston, Sr., from Wilson. Alston, 
Jr., claimed them and the jury found the property subject. 
The evidence is to the effect that the two Alstons cultivated 
the place on shares, and the claimant was to have the cotton 
raised on it, of which there were six bales in all, three of 
which were levied on. 

The lien for rent, on the proceeds of the farm rented es- 
pecially, is superior to any agreement between the parties, 
and the proof is satisfactory that the cotton was the product 
of the rented premises, neither defendant in the warrant 
nor claimant, both of whom testified, having pretended that 
it was not, and the cotton being at the gin-house, two hun- 
dred yards from the dwelling where both Alstons lived to- 
gether. 

The sheriff was right to levy on the cotton pointed out 
by the landlord, and if he had been wrong, it could not 
affect the issue on trial, which was simply this: Is the cot- 
ton subject or not to the distress warrant? Therefore it 
was wholly immaterial on the trial of that issue whether 
other property could have been levied on, or was subject, or 
pointed out for levy. 

No claim was made for damages in this case and there- 
fore we award none. . 

Judgment affirmed. 
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Co..ikr, assignee, vs. Barnes. 


1. Though a note be payable to an assignee in bankruptcy, or bearer, 
and though sued in his representative capacity, yet the courts of 
the state have jurisdiction thereof. Any person in possession could 
have maintained such suit, and the formal language describing the 
representative capacity of plaintiff may be treated as surplusage. 

. Even if the above principle be incorrect, yet the plaintiff was pro- 
ceeding by authority of an order of the United States court passed 
under the act of congress of June 22, 1874, and had so alleged in 
an amendment to his declaration. ; 


Bankrupt. Jurisdiction. Before Judge Smmuons. OUraw- 
ford Superior Court. March Term, 1879. 


Reported in the opinion. 
Hatt & Son, for plaintiff in error. 
W. C. Winstow, by brief, for defendant. 


CrawForD, Justice. 


The plaintiff in error, who was the plaintiff in the court 
below, brought suit against Aden H. Barnes for the recov- 
ery of two promissory notes payable to himself for the sum 
of $102.00 each, of which the following is a copy of the 
first : 


** $102.00. By the first day of July next I promise to pay W. E. 
Collier, as assignee of B. B. Barnes, bankrupt, or bearer, one hundred 
and two dollars for value received, with interest from date at seven 
per cent. per annum. Fort Valley, Ga., February 10, 1875. 

(Signed) ADEN H. BARNEs.” 

The second note only differs in the time of its maturity ; 
otherwise it is the same. Suit began against the defendant 
to the March term, 1876, and, after lingering upon the 
dockets until the March term, 1879, it came up for trial, 
when counsel for defendant moved to dismiss it upon the 
ground that the superior court had no jurisdiction to try it, 
as exclusive jurisdiction in such cases had been given to the 
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courts of the United States. The court dismissed the suit 
after argument had thereon, and the plaintiff excepted. 

1. The only question, therefore, presented for our consid- 
eration is, whether, under the facts stated, the superior 
court of Orawford county had jurisdiction over the subject 
matter of this suit ? 

We think that it did, and to have dismissed it for that 
reason was error. It will be observed that this case does 
not fall within the ruling in Dodd vs. Hammond, 59 Ga., 
403, for that was a suit by the assignee to recover property 
from an adverse claimant, and of which he had never had 
possession. He was proceeding in that case to collect, as 
he claimed, the assets to carry them in the bankrupt court 
for distribution, and under the law of the United States, 
which may be seen in §711 of the Revised Statutes, “exclu- 
sive jurisdiction vests in courts of the United States of all 
matters and proceedings in bankruptcy.” 

Can such a suit as this be considered, in any legal sense, a 
matter or a proceeding in bankruptcy ? These were notes 
given to the plaintiff in error, payable to him or to bearer; 
they could have been sued by him, or by any one else who 
held the legal title, and a recovery had in the state courts. 
But it may be said that they were made payable to him as 
the assignee, and for that reason they were alone suable in 
the courts of the United States. We hold that those words 
did not change the character of the contract any more than 
a note payable to an administrator, as such,would force him 
to sue as such administrator before he could recover. 7 

“Tf a note is taken payable to an administrator as such, 
it is only a description of the person; he may sue upon it 
in his own name, and if he sue on it as administrator, that 
is only a description personal, and may be rejected as sur- 
plusage. A judgment recovered by an administrator is a 
debt due to him in his personal character, upon which suit 
may be brought in his own name.” 5 Ga., 56. 

2. Even if this should be insufficient authority to have 
entitled the plaintiff to maintain his suit in the superior 
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court, then under an act of congress of June 22, 1874, he 
was authorized to ask an order of the court having charge 
of the estate of the bankrupt to grant him leave to sue for 
and recover any of the legal assets or debts of the bank- 
rupt, as contra-distinguished from equitable demands, when 
such debt does not exceed the sum of $500.00, in the courts 
of the state where such bankrupt resides, having jurisdic- 
tion of claims of such nature and amount. 

If, therefore, it should be claimed that this note was a 
part of the assets of the bankrupt, still the plaintiff had be- 
fore the court at the time of the dismissal of his action 
such an order from the district court of the United States, 
and his declaration had been amended, setting forth this 
order for two or more terms without any objection, by de- 
murrer or otherwise, having been made thereto. We think, 
therefore, that the ruling of the court was error, and that 
the judgment should be reversed. 

Judgment reversed. 


Ciark, trustee, vs. Bryor. 


. Where one signs a note as security upon condition that another 
should also sign, and the principal delivers the paper to the payee 
without such additional name and without notifying him of the 
condition, and obtains money thereon, the surety signing is not dis- 
charged. 

. Indulgence to the principal for a valuable consideration, without 
the consent of the surety, discharges the latter. If the surety rati- 
fies the delivery of the note without the additional name, or the in- 
dulgence, of course he would still be bound. 

. Although the evidence was conflicting, there is sufficient to sustain 
the verdict. 


Charge of Court. New trial. Before Judge Spssr. 
DeKalb Superior Court. March Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that the court charged in substance as follows: 
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That unless Morrison notified Thomas C. Howard at the 
time he delivered the note and received the money, that 
Rryce had signed the note on condition that Algton would 
sign also, and that it was not to take effect until Alston did 
so sign, Bryce could not be discharged on that ground. 

That, although Bryce may have signed the note on condi- 
tion that Alston should also sign, and Howard had notice of 
this at said time, and there may have been a new contract 
entered into between Morrison and Howard after the ma- 
turity of the note without Bryce’s knowledge or consent at 
the time it was made, whereby indulgence was given to 
Morrison for a year or more for a valuable consideration, 
yet if afterwards the knowledge came to Bryce that the 
note was delivered to Howard on the receipt of the money 
by Morrison without the signature of Alston, and the 
knowledge also came to him afterwards of the terms of the 
indulgence to Morrison for a valuable consideration, and the 
jury is satisfied from the evidence that Bryce either ex- 
pressly or impliedly ratified both of said acts, Bryce would 
be liable to plaintiff; but if said knowledge and acts of 
Bryce did not amount to a ratification, then they are cir- 
cumstances for the jury to consider in coming to a conclu- 
sion as to whether or not it is true that Bryce signed only 
on condition that Alston should ‘also sign, and which was 
communicated to Howard at said time, and whether or not 
it is true that there was any new contract for a valuable 
consideration to give Morrison indulgence. 

That if after the note became due Morrison made with 
Howard a new agreement to extend the time for the pay- 
ment of the note, and he received for it a valuable consider- 
ation—received money for it—without the consent of Bryce, 
it would release the security. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against J. J. 
Morrison, Hattie H. Morrison and John Bryce, on a joint 
promissory note for the sum of $300.00, dated 16th July, 
1874, and due 25th of December next after date. The de- 
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fendant, John Bryce, pleaded that he was security only on 
said note, that he signed the same with the understanding 
with plaintiff s agent, who negotiated the loan of money 
for which the note was given, that R. A. Alston should also 
sign said note as security with him, and that after said de- 
fendant had signed said note, said plaintiff's agent under- 
took and agreed to procure the signature of said Alston 
thereto, which he failed to do. The defendant, Bryce, also 
pleaded that plaintiff's cestuz que trust, who had said note 
in her possession, for a valuable consideration, agreed with 
J. J. Morrison, the principal in said note, after it became 
due, to indulge him thereon for twelve months, etc. On 
the trial of the case the jury, under the charge of the court, 
found a verdict in favor of Bryce, the security. A motion 
was made for a new trial on the grounds therein stated, 
which was overruled and the plaintiff excepted. 

We find no error in the charge of the court to the jury 
in view of the evidence inthe record ; it was quite as favor- 
able to the plaintiff as he had any right to claim, and the 
only remaining question in the case is, whether there was 
sufficient evidence to support the verdict under the law ap- 
plicable thereto. The 2154th section of the Code declares 
“that any act of the creditor, either before or after judg- 
ment against the principal, which injures the surety or in- 
creases his risk, or exposes him to greater liability, will dis- 
charge him; a mere failure by the creditor to sue as soon as 
the law allows, or negligence to prosecute with vigor his 
legal remedies unless for a consideration, will not release 
the surety.” It appears from the evidence in the record 
that the money loaned to Morrison, the principal debtor, 
belonged to Mrs, Howard, the cestuc que trust, and that the 
loan of it was negotiated by her husband, Thos. C. Howard. 
Bryce testified that he signed the note as security upon con- 
dition that Alston would also sign it before it was delivered 
to Howard. Morrison also testified that Alston had prom- 
ised to sign the note, and so told Bryce, when he signed it, 
and that he would procure his signature to it the next day in 
the city, but when he got the money from Howard in 
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Atlanta, expected to find Alston there, but he was absent ; told 
Howard that Alston was to sign the note, and had consented 
to do so, and Howard promised him that he would procure 
Alston’s signature to it when he returned home and let him 
have the money—witness agreeing to pay two per cent, a 
month interest for the use of it, and gave his separate indi- 
vidual notes for the interest, payable monthly, about which 
Bryce knew nothing. Morrison also testified that about a 
month after the note became due he made an agreement 
with Mr. and Mrs. Howard to wait with him a year or more 
if he would continue to pay the same rate of interest on the 
note he had been paying, two per cent. a month at the end of 
each month. Witness paid her $6.00, the first month’s in- 
terest due on the new contract, and was to continue to pay 
the same amount at the end of each and every month, hav- 
ing paid the notes given for the interest prior to the matu- 
rity of the note sued on; that Bryce, the security, knew 
nothing about the new contract for indulgence. Cox testi- 
fied that in the fall of the year 13876, he had a conversation 
with Howard and his wife, in which they stated that they 
had collected from Morrison the interest due on the note, 
and had agreed with him to extend the time of payment of 
the principal of the note. Bryce also testified that the 
agreement made with Morrison for an extension of the time 
of payment of the note was made without his knowledge 
or consent. Such is, in substance, the evidence for the de- 
fendant in support of the verdict. It is true that the evi- 
dence of the plaintiff was in conflict with that of the de- 
fendant upon some material points in the case, but that was 
a question for the jury, and they thought proper to believe 
the defendant’s witnesses, as it was their province to do, 
and there being sufficient evidence to support their finding, 
and the presiding judge who tried the case being satisfied 
therewith, this court cannot interfere and set aside the ver- 
dict without overruling at least fifty decisions heretofore 
made by this court in similar cases, which it does not feel 
authorized to do. 
Let the judgment of the court below be affirmed. 





490 SUPREME COURT OF GEORGIA. 


Woodward & Co, vs. Gourdios, Young & Frost. 


Woopwarp & Company vs. Gourpins, Youna & Frost. 


In view of the fact that the failure of the defendant to deliver such 
cotton as they bargained to the extent of seventy-six bales, and that 
some of the seventy-six bales were almost worthless, caused the 
controversy, and of the further fact that the court below was not 
satisfied with the verdict, the grant of a new trial will not be con- 
trolled. 


New trial. Before Judge Crarx. City Court of At- 
lanta. June Term, 1879. 


Reported in the decision. 
Hopkins & Gveny, for plaintiffs in error. 
Jackson & Lumpkin, for defendante. 


Jackson, Justice. 


Gourdins, Young & Frost, of Savannah, bought of 
Butler Woodward & Co., of Atlanta, one hundred bales of 
cotton of a certain grade at a certain price. Twenty-four 
bales came up to the standard stipulated for when received 
in Savannah; seventy-six did not. This fact was settled 
after much correspondence, by arbitration. Porter & King, 
of Savannah, acted as agents for the Atlanta firm and 
managed their business in the city of Savannah. After the 
arbitration and the rejection of the said seventy-six bales of 
cotton, Porter & King wrote to Butler Woodward & Oo. 
to the effect that most of the rejected cotton could be sold 
to one Rauers at a certain price, and thereupon Butler 
Woodward & Co. sent Porter & King the following tele- 
gram: “Sell to Rauers, get off all can, then sell balance, 
pay proceeds to Gourdins, we will remit exchange for differ- 
ence due him on receipt of statement.” Accordingly the 
seventy-six bales were sold, proceeds paid, and suit was 
brought for the difference due on an account between 
Gourdins, Young & Frost and Butler Woodward & Co., 
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by the former against the latter. The jury found for the 
defendants, Butler Woodward & Co. The plaintiffs 
moved for a new trial on many grounds, among them one 
that the verdict was against the weight of the testimony 
and contrary to law. The court granted the motion on that 
ground and in the following words: “ Upon argument had 
it is ordered that a new trial be granted on the ground that 
the jury found contrary to law and evidence on account of 
the telegram to Porter & King, as that telegram changed 
the arbitration by defendants ; or if not, that was the only 
reasonable construction of it upon which plaintiffs acted, 
and ty which defendants should be bound, and the motion 
is overruled on the other grounds.” To this judgment de- 
fendants excepted. 

It appears from the testimony, which consists in the main 
of a very lengthy and voluminous correspondence between 
these parties, among themselves and through Porter & 
King, that the defendants claimed the right to substitute 
the seventy-six rejected bales with seventy-six other bales 
coming up to the standard agreed upon in the sale, and 
the question was, did this telegram preclude them from set- . 
ting up this claim ? 

We do not well see what it can mean if it does not mean, 
in the absence of explanation at least, that defendants were 
satisfied with the price their agents wrote that they could 
get from Rauers for the rejected cotton, and not being able 
to buy, or not desiring to be troubled with buying, other 
cotton of the standard agreed upon in the contract, they 
would pay the difference in money or rather in exchange. 
Be that as it may, this court has repeatedly ruled that the 
first grant of a new trial, since appeals to special juries have 
been abolished, will not be closely scrutinized. Especially 
is this the rule where the grant is made on the general 
ground that the court below is not satisfied with the ver- 
dict, because the evidence does not sustain it, and it is in 
its judgment against law. 


The presiding judge certainly has not abused his discre- 
V 64-81 
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tion in the grant of this new trial. In view of the facts 
that the failure of defendants to deliver such cotton as they 
bargained to deliver, to the extent of seventy-six out of 
one hundred bales, and that some of the seventy-six was al- 
most worthless caused all the difficulty between the parties, 
it would seem that a closer examination of the merits of 
the case will operate in furtherance of justice, indepen- 
dently of the reason on which the court rested its judgment 
setting aside the verdict and granting the plaintiffs another 
hearing. 
The judgment is therefore affirmed. 


Tue Georgia SourHern Rartroap vs. Reeves. 


Where the grantor, in consideration of $25.00, and of the building of 
the railroad, conveyed to a company, its successors or assigns for- 
ever, in fee simple, the right of way through his land, and added 
in the deed the following words: ‘‘It is hereby agreed and under- 
stood a depot and station is to be located and given to said Osborne 
Reeves, on the land or strip above conveyed, to be permanently 
located for the benefit of said Osborne Reeves and his assigns, and 
to be used for the general purposes of the railroad company,” the 
grantee, by accepting such deed, entered into a covenant to comply 
with its terms, and this covenant ran with the land and became 
obligatory upon any second company which became the purchaser, ~ 
under proper legal direction, of all the rights, privileges, franchises 
and property of the former. 


Deeds. Contracts. Covenant. Before Judge Mc- 
Curcuen. Gordon Superior Court. August Term, 1879. 


Reported in the decision. 


Suumate & Wi.iameon, for plaintiff in error. 


W. K. Moort, by brief, for defendant. 


CrawFrorD, Justice. 


Osborne Reeves conveyed to the Selma, Rome and Dalton 
Railroad Company, their successors and assigns, the right of 
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way through his land, of sufficient width to build said rail- 
road, as well as all side-tracks and turnouts, not to exceed 
50 feet from the centre of the main line, together with all 
the rights and appurtenances thereunto appertaining. The 
eaid company was to build the road, pay the said Reeves 
$25.00 in money; and it was further provided in the said deed 
of conveyance, that a depot and station was to be located 
and given to him on the land so conveyed, to be permanently 
located for his benefit and that of his assigns, to be used 
also for the general purposes of said railroad company. 
Under that conveyance the company proceeded to enter 
upon, locate, grade and construct their railroad, but failed 
and neglected to comply with their contract in building the 
said depot, and establishing a station as was agreed by them, 
until the said company became insolvent. Under proper 
legal direction all its rights, privileges, franchises and prop- 
erty were sold to, and became the property of, and is now 
owned by, the Georgia Southern Railroad Company, which 
said company has succeeded to all the rights of the said 
Selma, Rome and Dalton Railroad Company. 

This company having also failed to locate and build said 
depot and establish said station, the said Reeves has brought 
suit against the said company for its failure to comply with 
the agreement above specified. 

He alleges that being the successors and assigns of the 
said original company, that they are liable to him just as the 
original company was, and therefore he prays that they be 
required to build the depot and establish the station upon 
the said land, if they hold under his said deed of conveyance, 
and if they do not so hold, that then they be required to 
pay him the value of the right of way, or upon failare thereof 
that he may recover the possession of the same. The de- 
fendant filed a demurrer to the plaintiff's declaration : 1st, 
because it was a contract with the Selma, Rome and Dalton 
Railroad Company, and that it was not a!leged that they had 
failed todo anything which they had obligated themselves to 
do in consideration of the conveyance. 2nd. The building 
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of the depot and station was a separate undertaking, and 
was without consideration ; but if ever there was a consid- 
eration, then there is no right of action against the defend- 
ant. 3. That the deed passes a good title to the defendant 
without condition, and that no right of action is set out in 
plaintiffs declaration. This demurrer was overruled by the 
court and the defendant assigned error thereon. 

The whole question of whether or not this judgment was 
error, depends upon the construction of the deed and the 
relative rights of the parties thereunder. 

The grantor, in consideration that the Selma, Rome and 
Dalton Company should build this railroad, and in consider- 
ation of the sum of $25.00 then paid, granted, bargained and 
conveyed to the said company, their successors or assigns, 
JSorever in fee simple, a strip of land 100 feet in width 
through lots of land, 293, 320 and 484, in Gordon county, 
upon which to build the said railroad, its side-tracks and 
turnouts, as well as the right to cut all trees which by fall- 
ing might encumber the track thereof. Immediately after 
these words in the deed occurs the following clause: “It 
is hereby agreed and undérstood, a depot and station is to 
be located and given to said Osborne Reeves, on the land or 
strip above conveyed,to be permanently located for the benefit 
of said Osborne Reeves and his assigns, and to be used for 
the general purposes of said railroad company.” It can 
hardly be insisted that these words, occurring as they doin 
this deed, are to be ignored, or construed in such way as to 
deprive this grantor of a clear, palpable benefit which he 
intended by their insertion. 

They present two practical questions, the first is, whether 
they constitute a covenant? and, secondly, if so, is it a cove- 
nant running with the land? 

“A covenant is an agreement between two or more per- 
sons, by an instrument under seal, to do or not to do some 
particular thing. It can only be created by deed, but may 
be by a deed poll (the party named in the deed) as well as 
by indenture ; but where lands are conveyed by indenture 
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to a person who does not seal the deed, yet if he enters upon 
the land, and accepts the deed in other matters, he will be 
bound by the covenants contained in it.” Taylor’s Landlord 
and Tenant, §245. 

Testing then this clause’ in the deed by the law, it is an 
agreement under seal between Reeves, the grantor, and the 
railroad company, the grantee, that the latter, having the 
right to build its road upon, aud use, occupy and possess 
100 feet in width through the land, is to locate a station and 
build a depot thereon for the benefit of Reeves, the grantor, 
and his assigns. And even though the instrument is not 
signed by the company, yet they have entered upon the 
land, accepted the benefits arising therefrom, and must as- 
sume the burdens. It was insisted upon in the argument 
that this not having been declared to be a part of the con- 
sideration for the grant of the land by Reeves, created no 
obligation upon the company to do anything more than it 
did. The same authority just quoted lays down the rule to 
be that, “No precise or technical language is necessary, it 
may be in the form of a condition, an exception, or even a 
recital, for whenever the intention of the parties can be col- 
lected out of the instrument amounting to an agreement, it 
is sufficient to create a covenant.” bid §246. 

Believing, then, and holding, as we do, that this clause 
in the deed is a covenant, does it run with the land? It is 
agreed and understood, says the deed, that a depot and sta- 
tion is to be located on the land conveyed and permanently 
located for the benefit of the said Reeves and Ais assigns. 
The thing to be done is connected directly with the land 
conveyed, and not confined to the personal use and benefit 
of the grantor alone, but to him and his assigns. Personal 


covenants have no relation to the land conveyed; but this 
relates directly to the land and continues upon it so long as 
the grantor or his assigns might insist upon it. 

When, therefore, the Selma, Rome and Dalton Railroad 
was sold, the purchaser took it with all its rights, privileges 


and franchises, and therewith such obligations as were 
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necessarily incident to, and legally coupled with, the enjoy- 
ment of those rights. Where a covenant is entered into 
and it is for the benefit of the purchaser, the seller gets an 
enhanced price for his land; and if he reserve or require a 
benefit for himself and his assigns he gets less present value 
therefor. In either case the covenant becomes in effect a 
part of the estate itself ; and whoever takes the estate in 
one case should have the benefit, and in the other should 
bear the burden.” Washburne’s Real Property, Vol. 2, pp. 
263-4. 

The seller in this case required a benefit for himself and 
his assigns, and no doubt got less for his land at the time of 
its conveyance ; the buyers, in consideration of that “less 
present value,” covenanted to give him a depot and station, 
and not only bound themselves thereto but their sue- 
cessors and assigns; it was so written in the convey- 
ance, so accepted by the purchasers, so enjoyed and ap- 
propriated by them, and the Georgia Southern Railroad 
Company are the successors in fact and assigns in law of 
the Selma, Rome and Dalton Railroad Company, and 
are as much bound as the original company. 

It is a well settled rule, says this court in 54 Ga., 170, 
that a party is charged with notice of recitals in any deed 
under which he claims title, and Jumel vs. Jumel, 7 Paige, 
591; Moore vs. Bennett, 2 Chan. Cas., 246, and other an- 
thorities are cited to support the rule. The demurrer, there- 
fore, was properly overruled, and the judgment is affirmed. 

Judgment affirmed, 
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Pius, trustee, vs. TuckER. 
A motion made March 31st, 1879, to set aside a decree rendered in 


1871, was, on its face, barred by the provisions of the act of Feb- 
ruary 15th, 1876, and was demurrable. 


Statute of limitations. Before H. K. McCay, Esq., Judge 
prohac vice. Fulton Superior Court. March Term, 1879. 


Reported in the decision. 
E. N. Broytes; A. C. Kine; Geo. T, Fry, for plaintiff 


in error. 


Jno. T. Gienn, for defendant. 


Warner, Chief Justice. 


This was a motion to set aside a decree in equity in Ful- 
ton superior court on the grounds therein stated. A de 
murrer was filed thereto, which was sustained by the court, 
and the movant excepted. It appears from the record that 
the decree was rendered on the 9th day of June, 1871, and 
that the motion to set it aside was filed on the 31st day of 
March, 1879. On the 15th day of February, 1876, the gen- 
eral assembly enacted that from and after the passage of 
this act, all proceedings of every kind in any court of this 
state to set aside judgments or decrees of the courts, must 
be made within three years from the rendering of said 
judgments or decrees, and repealed all conflicting laws. 
More than three years having elapsed from the date of the 
above recited act before the motion to set aside the decree 
in this case was made, it was barred by the statute of limi- 
tations, and there was no error in sustaining the demurrer 
to the movant’s motion. 

Let the judgment of the court below be affirmed. 
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Spann et al. vs. Tot Boarp or Commissioners, ETO., OF 
Wesstrer County. 


. Prior to the constitution of 1877, where one hundred per cent. of a 
county tax of one hundred and forty-two and one-half per cent. on 
the state tax was recommended by the grand jury, and items 
amounting to fifty-five per cent. or more, needed no recommenda- 
tion, the whole would stand. 

. Under the constitution of 1877, a county cannot levy a tax for ‘‘in- 
cidental expenses,” nor to buy a safe, without the assent of two- 
thirds of the voters at an election held for that purpose. An assess- 
ment for “expenses of jail” is equivalent to a levy ‘‘to maintain 
and support prisoners,” and is constitutional. 


Tax. Constitutional law. Before Judge Crisp. Webster 
County. At Chambers. December 6, 1879. 


Reported in the decision. 


Grorce Tuornton; D. B. Harretti.; Hawkins & Haw- 


xis, for plaintiffs in error. 


Gurrry & Son; B. P. Horus; J. B. Hunson, for de- 
fendants. 


Jackson, Justice. 


The commissioners of roads and revenues of the county 
of Webster levied a tax of one hundred and forty-two and 
one-half per cent. upon the state tax for county purposes 
for the year 1879, and complainants brought this bill in 
equity to enjoin its collection; the chancellor refused the 
writ of injunction prayed for, and on this judgment of re- 
fusal error is assigned in this court. The assessment of 
taxes levied is fur expenses superior court, thirty-five per 
cent.; for repair of bridges, fifty-five per cent.; for pay- 
ment for iron safes forthe county, twenty-two per cent. ; 
for paupers, twelve and one-half per cent.; for expenses of 
jail, six per cent.; for incidental expenses, twelve per cent. 
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On the item of six per cent. for the jail, twelve per cent. 
for incidental expenses, and twenty-two per cent. for iron 
safes, special error is assigned as being each illegal, and to 
the entire levy as being over one hundred per cent., which 
was the limit of the recommendation of the grand jury. 

1. Many of the items did not need the recommendation 
of the grand jury to legalize them, and if one hundred per 
centum was recommended and the excess needed no recom- 
mendation, then, according to the decision in Arnett vs. 
Griffin, 60 Ga., 349, the entire levy would stand as the law 
was at the date of that ruling. Here fifty-five per centum 
for bridges did not need any recommendation, according to 
the decision in the same case, and without considering other 
items which did not require the recommendation of the 
grand jury, this alone reduces the total levy needing recom- 
mendation below one hundred per centum, and the tax is 
valid according to Arnett vs. Griffin. 

2. But the plaintiffs in error insist that the constitution 
of 1877 has changed the law, and that under that constitu- 
tion the three items of six per centum for the jail, twelve 
per centum for incidental expenses, and twenty-two per 
centum for iron safes, are all unconstitutional and void. 

The second paragraph of the sixth section of the seventh 
article of that constitution is in these words: “The general 
assembly shall not have power to delegate to any county the 
right to levy a tax for any purpose, except for educational 
purposes in instructing children in the elementary branches 
of an English education only ; to build and repair the pub- 
lic buildings and bridges; to maintain and support prison- 
ers; to pay jurors and coroners, and for litigation, quaran- 
tine, roads, and expenses of courts; to support paupers and 
pay debts heretofore existing.” 

Paragraph one of section seven of the same article is as 
follows: “The debt hereafter incurred by any county, 
municipal corporation, or political division of this state, 
except as in this constitution provided for, shall never ex- 
ceed seven per centum of the assessed value of all the 
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taxable property therein, and no such county, municipality 
or division shall incur any new debt except fora temporary 
loan or loans to supply casual deficiencies of revenue, not 
to exceed one-fifth of one per centum of the assessed value 
of taxable property therein, without the assent of. two- 
thirds of the qualified voters thereof, at an election for that 
purpose to be held as may be prescribed by law; but any 
city, the debt of which does not exceed seven per centum 
of the assessed value of the taxable property at the time of 
the adoption of this constitution, may be authorized by law 
to increase at any time the amount of said debt three per 
centum upon such assessed valuation.” 

The tax for expenses of jail is equivalent to a levy “to 
maintain and support prisoners,” and is authorized by the 
second paragraph of the sixth section of article seven of 
the constitution of 1877 above cited. 

The tax for incidental expenses is not authorized by 
either of the paragraphs cited, nor by any other clause of 
the constitution of 1877 of which we are aware, or to which 
our attention has been directed ; it is a very loosely worded 
item, under which many expenses, incident to what is not 
specified, and is impossible to be ascertained from the lan- 
guage used, might be incurred and paid against the spirit 
of the present constitution by taxation, which the legisla- 
ture, since the aduption of the constitution of 1877, could 
not delegate to any county; and which, therefore, as all 
taxing power must flow from the general assembly, no 
county can now impose. Code, $$516, 518. 

The levy of twenty-two per centum for iron safes is not 
mentioned in the purposes enumerated in said second para- 
graph of the sixth section and seventh article; nor are there 
words therein which, without much latitude of construction, 
ean be construed to authorize the tax. Besides, the pur- 
chase of these safes is the creation of a new debt since the 
adoption of the constitution of 1877, and expressly prohib- 
ited by the first paragraph of the seventh section of article 
seven, “without the assent of two-thirds of the qualified 
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voters of the county at an election for that purpose, to be 
held as may be prescribed by law.” No such election has 
been held, and a new debt, without its sanction as a condi- 
tion precedent, cannot be imposed. 

The prohibition is emphatic: “And no such county, 
municipality or division shall incur any new debt, except 
for a temporary loan or loans to supply casual deficiencies 
of revenue, not to exceed one-fifth of one per centum of 
the assessed value of taxable property therein,” without the 
sanction of such a vote. 

At the last term, in the case of Hudson et al. vs. Mayor, 
etc., of Marvetta, this construction was given to this para- 
graph of the constitution, and the city of Marietta was en- 
joined from incurring a new debt, since the adoption of the 
constitution of 1877, for the purchase of a steam fire engine 
for city purposes. That case covers this item of taxation in 
this case, and the principle ruled then by two justices of 
this court is affirmed by a full bench. 

It was the purpose of the framers of that constitution to 
tap the root-of that system of indebtedness by counties, 
cities and towns, which was growing into immense propor- 
tions and spreading mildew and blight everywhere over 
the land; and it is made our duty by the same constitution 
to declare all laws in violation of its provisions and prohi- 
bitions to be null and void. Par. 2, sec. 4, art. 1, const. 
1877. 

These safes might have been bought on a credit and a 
debt incurred therefor prior to this constitution, Code, 
§$§497-502; and they may be bought still, if the county 
should have surplus funds from any source to pay cash for 
them, Code, §528 ; or if the debt be incurred with the as- 
sent of two-thirds of the voters of the county, but not 
otherwise. We think, therefore, that the injunction should 
be granted to stay the collection of the tax for incidental 
expenses and for the iron safes. 

Judgment reversed. 
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Cotsert vs. Moors, administrator. 


A purcbaser of property at administrator’s sale cannot repudiate his 
bid because of a defective title, or no title at all in the intestate, 
when there is no fraud or misrepresentation by the administrator. 
An administrator cannot bind the estate by warranty in any con- 
veyance or contract made by him. 


Administrators and executors. Judicial sales. Before 
Judge Summons. Crawford Superior Court. March Term, 
1879. 


Moore was the successor of Smith as administrator upon 
the estate of Culverhouse. The case is sufficiently reported 
in the opinion. 


J. H. Hatt, by brief, for plaintiff in error. 


R. D. Smrra, by Bacon & Rurueurorp, for defendant. 
CrawrorD, Justice. 


K. P. Smith, as the administrator of G. P. Culverhouse, 
filed a bill to marshal the assets of his intestate—was 
granted an interlocutory order directing the sale of the real 
estate of the deceased, at which sale John G. Colbert be- 
came the purchaser of certain lands so exposed to sale, and 
refusing to pay the purchase money, was sued therefor. 

He pleaded the general issue, and further that the plain- 
tiff could show no title in the intestate, and that he was 
ready to pay if the administracor could make good and valid 
title. 

Under the charge of the court and the evidence sub- 
mitted, the jury found a verdict for the plaintiff, and the 
defendant being dissatisfied therewith, moved a new trial 
upon several grounds. Those which must control this case 
are : 

1. That the court erred in refusing to charge as requested 
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in writing, “ That if Smith sold the land, and Colbert after- 
wards found that Smith had no title and could make him 
none, then Colbert was not bound to comply with the bid, 
that is, if Colbert demanded a title of Smith.” 

2. Because the court erred in charging further, “That 
an administrator cannot bind the estate he represents by 
any warranty; Smith, asthe administrator, could not bind 
the estate of Culverhouse by warranting this property, even 
if he had attempted to do so. In all judicial sales the pur- 
chaser must look to the soundness of the title for himself. 
In sheriffs’, executors’ and administrators’ sales the pur- 
chaser is bound to look for himself, not only as to the 
soundness of the property, but as to the title, and to see if 
the party had the right to sell.” 

3. Because the court erred in charging as follows: “ Did 
Smith make any false representations as to quantity, qual- 
ity or title to the land? did his crier make any, and was 
Colbert misled by them, acted on them? then he is not 
bound. But if neither Smith nor his agent who cried the 
property, or if Colbert was not misled by them, he is 
bound by his bid and you should so find.” 

The request to charge, which was refused, and the 
charges given, bring us directly to the question in this case, 
which is, whether a purchaser of property at administra- 
tor’s sale can repudiate his bid because of a defective title, or 
no title at all in the intestate, where there is no fraud or 
misrepresentation by the administrator. Section 2622 of 
the Code declares, “I'he purchaser must look for himself 
as to the title and soundness of all property sold under ju- 
dicial process. Actual fraud or misrepresentations by the 
officer or his agents may bind personally.” These princi- 
ples were ruled in 8 Ga., 236 and 300; 11 /d.,1; 18 Zd., 
553, and incorporated into the Code therefrom, and are 
now the fixed and settled law of this state. “An adminis- 
trator cannot bind the estate by any warranty in any con- 
veyance or contract made by him, nor is he personally 
bound by such contract unless the personal liability is dis- 
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tinctly expressed.” Oode, §2563. Recognizing therefore 
the principles given in the charge as being sound law, we 
affirm the judgment. 

Judgment affirmed. 


Bouter vs Tue Strate or Georeta. 


B. was indicted for stealing a cow from H.; was tried and acquitted. 
He was again indicted for stealing a cow from H., the description 
being different from that in the first indictment. He pleaded autre 

_ fois acquit. On the trial, it appeared that H. never had but one 
cow, and it was for the stealing of that cow that B. was indicted, 
and concerning it H. testified in both cases: 

Held, that a verdict of guilty was contrary to law. 


Criminal law. Verdict. Before Judge Hittyer. Fual- 
ton Superior Court. March Term, 1879. 


Reported in the decision. 
S. B. Spznorr, for plaintiff in error.. 


B. H. Hut, Jr., solicitor general; J. McAres, solicitor 
pro tem., for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of “ simple lar- 
ceny,” and charged with stealing one brindle cow, with one 
horn knocked off about two inches from the point of the 
horn, white spot in her forehead, and white on her tail from 
the butt about a foot, of the value of $10.00, the property 
of Peter Howell. On the trial of the case the jury found 
the defendant guilty. A motion was made for a new trial 
on the grounds therein stated, which was overruled, and the 
defendant excepted. It appears from the record and bill 
of exceptjons that at the same term of the court a bill of 
indictment had been found against the defendant for the 
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offense of simple larceny, charging him with having stolen 
a small red cow, with cloven hoofs and horns, of the value 
of $7.00, the property of Peter Howell; and that upon this 
last mentioned bill of indictment the defendant was put 
upon his trial, and a verdict of not guilty was found by the 
jury. Then the first mentioned bill of indictment was found 
against him, and when put upon his trial upon that indict- 
ment, the defendant pleaded in bar his former jeopardy and 
acquittal upon the indictment first found against him. The 
court overruled the defendant’s plea in bar, but allowed evi- 
dence to be introduced for the purpose of showing whether 
or not the offense charged in the second indictment was the 
same transaction as that charged in the first indictment, in 
accordance with the rulings of this court in Roberts & Copen- 
haven vs. The State,14 Ga., 8, and Holt vs. The State, 38 Ga., 
187. The court charged the jury in relation to this point 
in the case, that if they found from the evidence that the 
defendant had been already tried for the same offense, and 
if the matter wherewith he was then put in jeopardy was 
the same transaction as that on which he is now sought to 
be tried, and the state now seeks to try or convict him again, 
it would be a complete bar to this prosecution, no matter 
what its merits might otherwise be. But if you do not find 
that it is the same transaction, it would not bea bar. There 
was no conflict in the evidence that the defendant was in- 
dicted for the same transaction in both cases, to-wit: for 
stealing Peter Howell’s cow. The evidence was that he 
did not have but one cow, never lost but one cow, and that 
he testified on both trials in relation to the same cow having 
been stolen from him, and never prosecuted the defendant 
for stealing but the one cow; so that the stealing of Peter 
Howell’s only cow was the same transaction for which the 
defendant was indicted in both cases, according to the undis- 
puted evidence in the record. The verdict of the jury was 
contrary to the charge of the court, and was therefore con- 
trary to the law, and it was error in not granting a new trial 
upon that ground. 
Let the judgment of the court below be reversed. 
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Scorr vs. Taytor. 


1. A bill filed by a sister against a brother to compel the conveyance 
to her of certain property, the title to which had been taken in him 
under a purchase made by her, to secure the payment of the notes 
for the purchase money which had been given by him, and upon a 
verbal agreement to convey to her for life with remainder to her 
children, on the payment by her of said notes, which payment she 
alleged had been made, is not a proceeding to change the deed to 
the brother from a fee simple to a conditional title. Evidence of 
such agreement and payment was admissible, without infringing 
the rule that it is not competent to engraft an express trust upon a 
written deed by parol proof. 

. The verdict for the complainant is supported by the evidence, ex- 
cept in a small matter of calculation, which is ordered corrected. 


Trusts. Deed. Evidence. New trial. Before Judge 
Speer. Rockdale Superior Court. August Term, 1879. 


Report unnecessary. 


CrarK & Pace; G. W. Grearton, for plaintiff in error. 
J.J. Froyp, for defendant. 


Crawrorp, Justice. 


S. F. Scott brought ejectment against Alfred Taylor for 
a house and lot. Pending this action the wife of Taylor 
filed a bill for injunction and relief against Scott. She 
alleged that she made an arrangement in 1858 to purchase 
this house and lot through her brother, S. F. Scott, and 
Archa Scott, her father ; the same was to be held to her use 
for life, with remainder over to her children ; that the price 
paid was $332.17, for which amount her brother gave small 
notes, with her father as security, taking the title to himself, 
which he was to hold until the purchase money was paid 
back to him, and meanwhile she was to have possession. 
When the purchase money was paid and he saved harmless, 
then the deed was to be made to her for life, and after her 
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death to her children. That the notes for the purchase money 
were traded to one Denard, who sued them to judgment, 
and afterwards agreed to take one-half of the principal in pay- 
ment therefor, which sum she paid, and thereby saved 
the said S. F. Scott harmless. She prays, therefore, that 
he be compelled to make conveyance unto her according to 
said arrangement and understanding. 

The defendant by his answer denied that she bought the 
house and lot as alleged, but set up that he bought for him- 
self ard for his own use in fee; that he gave in payment 
therefor eight promissory notes, three of which were for 
$110.00, or $111.00, and due December, 1859; the other 
tive were for $221.00, and due in December, 1860; that the 
first three were traded to John Bostwick and paid off by 
him; the other five were traded to Washington Denard, 
who sued them, and that he had himself paid up the same 
at the rate of fifty cents in the dollar after they were in 
execution. 

Upon the trial the jury returned a verdict for the com- 
plainant, finding that she recover the property in dispute, 
and that she pay to the defendant, by Ist of May, 1880, 
$75.00, with interest from 1868, and upon such payment 
that title be made to her to the said property for life, and 
in remainder to her children, and that the suit in ejectment 
be perpetually enjoined. 

To this finding the defendant excepted, and moved the 
court to grant him a new trial, which the court refused, anc 
thus the case is before us for review. 

The plaintiff in error relies mainly upon two grounds for 
the grant of a new trial: 

ist. That the court erred in admitting parol proof to en- 
graft a trust on the deed to S. F. Scott, in that by the bill 
complainant seeks to change the deed from a fee simple toa 
conditional title. 

2d. That the verdict is contrary to the evidence and the 
weight of evidence. 


1. If we concurred with the plaintiff in error in his 
V 64-32 
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premises, then we should also concur with him in the prin- 
ciples of law which he invokes to sustain his objections to 
the ruling of the court. There is no effort on the part of the 
complainant to change the deed made to Samuel F. Scott by 
Bennett Almand. It was made just as she claims, ac- 
cording to the agreement, it was to have been made. Her 
husband being insolvent, Scott, her brother, was to take it 
in his own name, give his notes with her father as security 
for the purchase money, and when they were paid by her he 
was to convey the title to her for life and to her children 
after her death. So that, both by agreement and by the 
payment of the purchase money, if she paid it, it became a 
resulting trust, and he was in equity and good conscience 
bound to execute to her the title. 

The principle is well settled by the elementary writers, and 
numerous adjudicated cases, that when the purchase money is 
paid by one, and the legal title taken in the name of another 
the person named in the conveyance is but a trustee of him 
who paid the consideration. “This rule,” says Perry on 
Trusts, “ has its foundations in the natural presumption, in 
the absence of all rebutting circumstances, that he who 
supplies the purchase money, intends the purchase to be 
for his own benefit, and not for another, is a matter of 
convenience and arrangement between the parties for col- 
lateral purposes, and this rule is vindicated by the experi- 
ence of mankind.” This same doctrine will be found in 
Story’s Eq. Jur., sec. 1201. 

If, then, Mrs. Taylor paid this purchase money, and it 
was agreed that when she did this Scott was to make her a 
title, we cannot see that proof to establish those facts was 
illegal, or that it would be allowing parol proof to engraft 
an express trust upon a written deed. The testimony upon 
this matter of the trust is painfully conflicting, the brother 
and sister testifying in direct contradiction to each other, 
and so with other members of the family. The jury, under 
oath, have said that the truth was with the complainant ; the 
judge who also heard the evidence would not disturb their 
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finding, and, after a close and thorough investigation, we 
find ample testimony to authorize the conclusion so reached. 

2. Was the verdict contrary to the evidence as to the 
amount of money paid for the land, or the amount paid by 
Mrs. Taylor to Denard for the executions? Alfred Taylor 
and Harriet Taylor both swear that she bought the land 
through her brother, and that the purchase price was three 
hundred and thirty-two dollars and seventeen cents. S. F. 
Scott and his brother, A. T. Scott, testify, the former that 
he gave his notes for $110.00 or $111.00 over the $332.17 
taken up by Mrs. Taylor, and the latter that he paid off such 
notes indorsed by Almand for his brother, S. F. Scott, but 
he does not swear that they were given for the land. This 
is the direct testimony of the witnesses on this subject, but 
an examination of the deed from Almand to Scott shows 
that the consideration expressed therein was $332.17, and 
which, added to the testimony of Mr. and Mrs. Taylor, and 
their occupancy of the premises for fifteen or sixteen years, 
was quite sufficient to authorize the jury in finding as they 
did. 

On the second question, however, we discover that they 
did find contrary to the evidence as to the amount paid by 
Scott to aid in taking up the fi. fas. There is no dispute 
as to the payment by him of the $75.00 to Mrs. Taylor, and 
there is no one who swears that he did not pay back to 
Mann the $15.00 loaned by him to Mrs. Taylor, whilst the 
two Taylors, Scott and Mann all swear that he did, so that 
he was entitled to the sum of $90.00, instead of the $75.00 
which was allowed him. 

It is therefore ordered and directed that the decree now 
of file in this case, in the court below, be made to conform 
to this ruling, and that when the judgment of this court is 
made the judgment of that court, that the decree stand 
affirmed in all matters and things therein contained, and be 
observed and performed by the parties oe. 

Affirmed with directions. 
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Finney vs. Brumsy, trustee. 


1. To complaint for land in 1879, a defendant pleaded as follows: 
Defendant’s husband owed plaintiff $1,400.00. He went into bank- 
ruptcy, and she claimed a homestead in the property in controversy; 
this claim was contested by plaintiff. A settlement was had by 
which the assignee sold the property free from liens, plaintiff bid it 
in and gave defendant bond to convey title to her on payment of 
the amount of his bid with interest at twelve per cent. The payment 
was to be ininstillments. Part of them had been paid, others had 
not. On the $1,400.00 defendant's husband had paid interest at the 
rate of two and oncshalf percent per month—the usury paid from 
January 2d, 1873, to August Ist, 1875, amounting to $518.92. The 
defendant sought to set this off against the amount still due plain- 
tiff and also claimed that the assignee’s deed was void because made 
to secure the payment of this usurious debt: 

Held, that the pleas of usury were barred by the statute of limitations 
and were properly stricken on motion. 

2. A plea to complaint for land that the sheriff had previously levied 
on the interest of both plaintiff and defendant under a justice court 
ji. fa., had sold and conveyed the same to a third party, who still 
held paramount legal title, that plaintiff acquiesced therein, but de- 
fendant had filed her bill to set aside the sale, which was still pend- 
ing, was properly stricken, there being no allegation as to the 
grounds for setting aside such sale. 

. Under the facts there was no error in allowing the verdict to stand. 


Interest and usury. Pleadings. Verdict. Before Judge 
Hittyer. Fulton Superior Court. September Term, 
1879. 


To the report contained in the decision it is only neces- 
sary to add the following: 

Brumby, trustee, brought complaint for land against 
Mrs. Finney, claiming title under a deed from the assignee 
in bankruptcy of Finney, defendant’s husband. She filed 
the pleas set out in the decision, in 1879. On motion the 
court struck the last three. Plaintiff's counsel then ad- 
mitted the facts stated in the second plea, and took a ver- 
dict accordingly. Defendant excepted. 


Jno. A. Wimry; E. N. Broytes, for plaintiff in error. 
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W. I. Heywarp, for defendant. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover the possession of a tract of land 
therein described. The defendant filed the following pleas, 
to-wit : 

(1.) For plea defendant says she is not guilty of the tres- 
passes alleged against her, and of this she puts herself upon 
the country. 

(2.) For further plea defendant says the land in dispute 
formerly was owned by A. T. Finney, her husband, and he 
was indebted to plaintiff the sum of $1,400.00 for borrowed 
money, besides interest; that said A. T. Finney, being a 
resident of the county of Fulton in said state and a head of 
a family, was put into bankruptcy in the bankrupt court; 
defendant was urging her claim for a homestead in the 
property in dispute or from the proceeds of the sale thereof, 
and this claim was disputed by said plaintiff. In this con- 
dition it was agreed between plaintiff and defendant and 
the assignee uf said A. T. Finney in bankruptcy, that the 
property in dispute be sold by said assignee, free froin all 
lieus and incumbrances, and that plaintiff should buy in 
the same and then let the defendant have it at the price bid 
in by plaintiff. Said property was sold accordingly and 
bid in by plaintiff for the sum of $2,650.00, and then defend- 
ant took bond for title to the property in dispute from plain- 
tiff and promised him to pay him said sum in several 
installments, bearing interest at twelve per cent. per annum. 
Some of said installments are due and unpaid, and some 
are not due. In pursuance of said purchase defendant paid 
plaintiff a part of the principal of said purchase money to- 
wit, $600.00, and interest ou the whole sum for some two 
years. There is still due on said purchase the sum of 
$2,800.00, or about that sum. The property sued for is 
well worth the sum of $4,000.00. Defendant has found 
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herself unable from her poverty to meet promptly said 
purchase money. Defendant therefore prays the court to 
restrain plaintiff from recovering and taking possession of 
the property in dispute, and that a decree be rendered di- 
recting the sale of said property, and that out of the pro- 
ceeds of said sale the debt due plaintiff be paid first, and 
the residue turned over to defendant, and that such 
other relief be granted defendant in the premises as shall 
be right and equitable, and defendant will ever pray, ete. 

(3.) Defendant furtiier says A. T.Finney paid for the use 
of said sum of $1,400.00, so by him borrowed from plain- 
tiff, under agreement to that effect, interest at the rate of two 
anda half per cent. per month for nineteen months, beginning 
January 2d, 1873, and continuing till August, 1875, being 
$513.92 more than legal interest, and which sum was never 
credited on said claim, and to secure the payment of said 
claim uncredited by said sum of $513.92, as defendant is 
advised and believes should, in contemplation of law, have 
been done, the arrangement aforesaid was made between 
plaintiff, defendant, A. T. Finney, and the assignee in 
bankruptcy, to formally sell the property in dispute, and 
the sale be made to plaintiff, and defendant insists that the 
amount due plaintiff should be reduced by the said sum of 
$513.92—as if credited August Ist, 1875. 

(4.) Defendant further pleads the facts set forth in the 
former plea and its amendments, and says the deed made 
by the assignee in bankruptcy of A. T. Finney to plaintiff 
for the property in dispute, is void by reason of said facts, 
and as the same was nade to secure the payment of a usu- 
rious debt as aforesaid. 

(5.) For further plea defendant pleads that ou or about 
June Ist, 1879, the sheriff of Fulton county, under and by vir- 
tue of a justice court fi. fa., levied on and sold said property 
in dispute, to-wit, all the interest of defendant and plaintiff 
in said property, to one W. I. Heyward, and made him a 
deed to the same, and in enforcement of his right said Hey- 
wood was proceeding to have the sheriff turn defendant 
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out of possession of said property, and defendant was com- 
pelled to file a bill in equity to restrain said sheriff from 
turning defendant out of possession of said property, and to 
seek a decree to set aside said sale. Said suit is still 
pending in the superior court of Fulton county, and the par- 
amount legal title is still in said Heyward and not in plain- 
tiff, and defendant says plaintiff consented to, and still ac- 
quiesces in, said sheriff’s sale; and this the defendant is 
ready to verify. 

On motion of plaintiff’s attorney the pleas filed in the 
above case were stricken, with the exception of the first 
and second pleas. 

The jury returned the following verdict on the second 
plea : 

“ We, the jury, find that there is due to the plaintiff 
on account of purchase money of the premises in dis- 
pute, the sum of two thousand eight hundred dollars ; 
and we find that the defendant be allowed thirty days 
within which to pay the same, and that in default of such 
payment the said property be sold, and out of the proceeds 
of said sale the said sum of two thousand eight hundred 
dollars be paid to the plaintiff (in full satisfaction of all de- 
mands for purchase money, tax and insurance), and the 
balance, after paying costs of this suit and of said sale, be 
paid to the defendant. 

1. The pleas in regard to the usury come within the 
principle ruled by this court in Averett vs. The Planters 
Bank, 61 Ga., 38, and are controlled by it. 

2. The fifth plea is defective because it does not allege 
the ground upon which the complainant in her bill seeks to 
set aside the sale of the land. If she seeks to set it aside 
on the ground that the sale was void, then there was no 
outstanding title in Heyward which would defeat the plain- 
tiffs recovery. There was no error in striking the third, 
fourth and fifth pleas of the defendant. 

3. Under the statement of facts disclosed in the record 
there was no error in allowing the verdict to stand. 

L et the judgment of the court below be affirmed. 
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FEevLKER vs. CaLHoun, executor. 


Calhoun purchased mill property, the dam attached to which is alleged 
to have caused damage by flooding land above it. No request was 
made for him to lower the dam. He leased to Chase, who repaired 
the dam, and the land was flooded. There was evidence on which 
the jury could properly find that Calhoun did not increase the capac- 
ity of the dam while he was in possessson. 

Held, that on a suit against both, a verdict in favor of Calhoun was 


right. 


Nnisanee. Actions. Damages. Before Judge Mc- 
Cutcuen. Catoosa Superior Court. August Term, 1879. 


Felker sned Chase and Calhoun, (now represented hy Cal- 
houn, executor,) for damages caused by the overflow of 
plaintiffs land, resulting from a mill-dam. On the trial the 
evidence was, in brief, as follows: Some time between 
1840 and 1850, one Jobe and his brother first built the dam 
by cutting down two trees on opposite sides of a creek, and 


piling on stones, dirt, ete. This did not prove very stable, 
and would be so washed by spring freshets as to require 
frequent building upon it. Calhown became possessed of 
the mill property in 1862, through a line of vendors run- 
ning back to Jobe. It seems that the dam was kept up 
until 1864, when the federal forces destroyed the mill, and 
the dam was washed away. It was rebuilt in 1866. In 
1870, Calhoun leased the property to Chase, guaranteeing 
the use of the head of water at that time. Chase repaired 
the dam, and plaintiff insists increased the flooding of the 
land. The evidence as to what was the head of water at 
different times was not very clear. The jury found for 
defendants. Plaintiff moved for a new trial. The court 
refused it as to Calhoun, executor, because the jury could 
properly find fiom the evidence that his testator had not 
increased the flooding while he was in possession, and be- 
cause no request to abate was shown. He granted the new 
trial as to Chase, because of evidence that he had increased 
the flooding. . 
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A. T. Hackxerr; R. J. McCamy, for plaintiff in error. 


W. K. Moorr; W. H. Payne; T. R. Jonus, for defen- 
dant. 


JACKSON, Justice. 


This suit was brought for backing water on Felker’s land 
by him against Chase and Calhoun, and the verdict was for 
both defendants. Whereupon a motion was made by plain- 
tiff for a new trial, which was granted as to Chase, but re- 
fused as to Calhoun, and thereupon Felker excepted to the 
judgment refusing a new trial as to Calhoun. 

Chase was the lessee of Calhoun, and*the latter guaran- 
teed to the former the right to keep the water at a certain 
height, which the presiding judge thonght that the evidence 
was sufficient to show the jury did not raise the water be- 
yond the height it had attained when he, the defendant 
Calhoun, bought the mill and water-power ; though Chase, 
the lessee, had tightened the dam, and thereby raised the 
water higher. No request to abate the nuisance, or, in 
other words, to lower the dam, had been made to Calhoun, 
the alienee of the grantor from whom he bought, and, there- 
fore, the court refused a new trial as to him, under section 
3001 of the Code. That section, in part, is in these words: 
* * * «The alienee of the property causing the nuisance 
is responsible for a continuance of the same. In the latter 
case [that is, where the alienee is sued] there must be a 
request to abate before action is brought.” 

Tu the same point is the case of Bonner vs. Wellborn, 7 
Ga., 296, and that was an action for overflowing land. 

So the court was right to refuse the new trial as to Calhoun 
on this ground ; and as there is no pretense that any request 
to abate the nuisance was ever given to him, this point will 
conclude this case so far as he is concerned, and he only is 
concerned in this bill of exceptions which the plaintiff 
brings here. It is unnecessary, therefore, to consider the 
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other grounds of the motion, especially as the ruling of the 
court is put on this, and none other was ruled by the 


judge. 
Judgment affirmed. 


Picquet vs. Tue Crry Counci. or Avausta et al. 


. Where a bill is filed to set aside a deed made under a tax sale, the 
amount of taxes admitted to be due must be tendered. Itis insuffi- 
cient to offer to allow the city to retain a sufficient amount out of 
the proceeds of the sale, for this would result in the taxes being paid 
out of the purchaser’s money whilst his deed would be canceled if 
the litigation resulted in favor of complainant. 

. After a judgment sustaining a demurrer to a bill in equity has been 
affirmed by this court, the complainant cannot amend unless the 
proposed amendment makes a case for equitable relief beyond a 
reasonable doubt; nor even then, if there has been apparently need- 
less delay, or if the complainant has had his day in court thereon, 


Equity. Tax. Amendment. Before Judge Sneap. 


Richmond Superior Court. October Term, 1879. 
Reported in the opinion. 


A. D. Picqust, in propria persona; F. H. Miter ;*J. 
8S. & W. T. Davinson, for plaintiff in error. 


Wma. Grsson; 8S. F. Wess, for defendants. 


CRAWFORD, J ustice. 


The plaintiff in error was in arrears, as appears by the 
record, for his municipal taxes due the defendant in error 
for the years 1375, 1876, 1577, 1873 and for which f. fas. 
were issued in each of those years, and finally levied, No- 
vember 29th, 1878, upon a house and lot as the property of 
the said plaintiff in error, which was advertised for sale 
January 7th, 1879, but to which an affidavit of illegality was 
filed, and the sale postponed to the 1st of April next there- 
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after, and then sold, and bought by William I. Freeman, at 
three hundred dollars, to whom the city sheriff made a 
deed. : 

On the 6th of January, 1879, plaintiff in error presented 
his bill in equity to the chancellor, praying an injunction 
restraining the sale of said house and lot, and for relief 
against the tax fi. fas. then proceeding against him, which 
application for injunction was refused. The bill was filed 
regularly in the supetior court, and subpcena issued, after 
which a supplemental bill making Freeman the purchaser 
a party, and certain amendments were made thereto. To 
all of which a demurrer was filed at the first term of the 
court upon three grounds: 

1. That complainant disclaimed having any title in 
himself, 

%. That the grievances complained of were cognizable 
and relievable in a court of law. 

3. That no tender of the amount admitted to be due for 
taxes was made, nor offer made to pay the same. 

The complainant then amended his bill by striking out 
the words, “ while not the owner of any real estate in fee 
simple,” and also alleging that he had personal property 
sufficient to satisfy the said executions. The defendants 
demurred to the bill as amended, because there was still no 
equity in the eame, which demurrer was sustained and the 
bili dismissed. A writ of error brought that ruling to this 
court where the same was affirmed. Pamphlet decisions 
September term, 1879—p. 62. 

Before the remititur was made the judgment of the court 
below, the plaintiff in error again amended his bill by alleg- 
ing that he was the owner of the property, and attached a 
copy of his deed as an exhibit thereto. He further offered, 
by way of additional amendment to meet the second ground 
of demurrer, to allow certain sums to be retained by said 
city council out of the sale of his property to meet what- 
ever amount might be found to be due, and in that way 
tendered that much of the said fund, on a fair assessment 
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to be made of the house and lot, which is alleged to be worth 
only one thousand dollars and not the assessed value. Upon 
considering these amendments they were held by the court 
insufficient to entitle the complainant to the relief prayed, 
and he refused to allow the same, and dismissed the bill, to 
which judgment of the court the complainant excepted 
and assigned the same as error. 

1. The question therefore before this court is whether 
the judge committed error in refusing the amendments for 
insufficiency, and also in dismissing the bill. 

The original bill was dismissed because complainant 
sought to set aside the sale of a certain house and lot which 
had been sold for taxes, part of which he claimed to be 
legal, and a part illegal, and by the allegations of his bill 
he disclaimed the ownership of the property; and also, be- 
cause he failed to make a tender of the amount admitted 
to be due for taxes thereon. 

Admitting that the amendment as to title is sufficient, 
without explanation as to the conflicting allegations made 
by the complainant, who seeks the aid of a court of chan- 
cery, does he make any tender of payment of the taxes due 
upon the property sold? The offer is that the city retain 
of the purchaser’s money enough to pay the amount found 
to be due, whilst the whole of that sum must be refunded 
to the purchaser himself, if the sale were set aside as prayed 
for. So that no payment or offer of payment is made by 
the complainant, as he, if his prayer were granted on the 
hearing, would have his house and lot back, and the taxes 
paid out of the purchaser’s, Freeman’s, money. 

2. Besides, there is nothing set up either in the first or 
second amendment except matters existing and well known 
to complainant before the demurrer was sustained, and 
therefore some accompanying allegation explanatory thereof 
should be required. After a demurrer has been sustained 
by this court ona writ of error, the superior court will not 
allow a complainant to amend his original bill unless the 
amendment proposed makes a case for equitable relief be 
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yond all reasonable doubt, nor even then if there has been 
apparently needless delay in filing his amendment, or he 
has had his day in courtthereon. 58 Ga., 293; 61 Ga., 616. 

We therefore hold that no error was committed by the 
chancellor in refusing the amendments and in dismissing 
the bill. This is done the less reluctantly since an examin- 
ation of the bill itself does not show that the complainant 
has such equities against the defendant as entitle him to the 
relief prayed. 

Judgment affirmed. 


Suraty, guardian, vs. Toote; Sweaty vs. Toore e al. 


. Where land had been levied on as the property of the defendant, 
under a ji. fa. for a balance of purchase money due therefcr, and 
had been claimed by the defendant as guardian of a minor, an equit- 
able plea to the effect that he had wrongfully used money belonging 
to his ward in paying part of the purchase money for the land which 
had been bought by him individually, which fact was known to the 
plaintiff; that the plaintiff is insolvent, and that the ward is equit- 
ably entitled to have the land, or that it be sold and the ward repaid 
the amount of his funds which was used in the purchase, with a 
prayer that the sale of the land be enjoined until a proper decree 
can be rendered, was demurrable, especially as there was no offer 
to pay the balance due. 

. The amendment making a prochein ami for the ward the party 
claimant instead of the guardian, was properly disallowed, as it 
sought to introduce a new and distinct party. 


Claim. Pleading. Parties. Guardian and ward. Equity. 
Before Judge Crisp. Sumter Superior Court. October Ad- 
journed Term, 1878. 


A fi. fa. in favor of Toole against Shealy was levied on 
certain land, which Shealy claimed as guardian of Susan V. 
Shealy. He filed the equitable plea set out in the decision, 
which the court struck. It was then proposed to make the 
minor, by Elbert A. Shealy as next friend, the party claim- 
ant in lieu of the original claimant, and thus assert her 
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equitable rights. This the court refused to allow. The jury 
found the property subject. Claimant excepted, and assigned 
error on the above rulings. 


Jno. R. Worrtt, for plaintiff in error. 


Aven Fort; Hawkins & Hawkins, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury 
found the property subject to the 7. fa. levied thereon. 

1. The main ground of error insisted on here, which this 
court can consider in the state of the record before us, is 
whether the court erred in sustaining the demurrer to the 
claimant’s equitable plea filed in the case, the substance of 
which is, that the claimant purchased a tract of land from 
the plaintiff in #. fa., and that the plaintiff has obtained 
a judgment against him for the balance of the purchase 
money due therefor, and had the land levied on to satisfy 
the same; that he, the claimant, took $1,070.00 of his 
ward’s money and paid it to the plaintiff in part payment 
of his own debt for the land, and that the plaintiff knew 
that it was his ward’s money when he received it in part 
payment of the claimant’s individual debt for the land ; that 
the plaintiff is insolvent, and that his ward is equitably 
entitled to have the land, or that it be sold and his ward be 
paid the $1,070.00 out of the proceeds thereof, with a prayer 
that the court enjuvin the sale of the land as his property, 
under the 7. fa. issued against him for his individual debt, 
until a proper decree can be had in the case. There was 
no error in sustaining the demurrer to the claimant’s equit- 
able plea, inasmuch as he seeks to prevent the sale of his 
own land by interposing a claim therefor as guardian for 
his ward, who had no title to the land, on the ground that 
he had committed a breach of trust as such guardian, by 
appropriating $1,070.00 of his ward’s muney in his hands 
to the payment of his individual debt due to Toole, in part 
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eae for the land claimed, without offering to pay the 
balance of the purchase money due therefor, for which the 
judgment was obtained now being enforced against it. 

2. There was no error in the refusal of the court to allow 
the claim case to be amended by making Susan V. Shealy, 
by her next friend, Elbert A. Shealy, a party claimant in 
lien of Martin L. Shealy, in accordance with his petition 
for that purpose. Code, §$480. 

Let the judgment of the court below be affirmed. 








Raerrt, trustee, vs. Tat Groreta Lanp anp Corron Company. 


1. A defendant cannot waive the absence of jurisdiction of his person 
so as to affect the rights of third persons. 

2. Notice of the rights of a complainant in respect to Jand, by reason 
of the pendency of his bill seeking to trace trust funds, cannot affect 
a purchaser’s title more than if a decree had already been rendered 
in favor of complainant. If the decree would not have bound the 
property in the hands of a third person, certainly noties of the pen- 
dency of the bill would not. 

. One who buys land at administrator’s sale, takes it free from the 
lien of judgments. The exception where a levy has been made be- 
fore the sale (58 Ga., 451,) will not include a mere imaginary or con- 
structive levy by reason of the filing of a bill to subject the land. 


Jurisdiction. Waiver. Notice. Lis pendens. Admin- 
istrators and executors. Judgment. Lien. Title. Be- 
fore Judge Wrieut. Dougherty Superior Court. Octo- 
ber Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that the decree under which this levy was made, 
specified that the, amount recovered was a charge on the 
land, and that it be seized and sold to pay the same. 


C. B. Wooren ; B. H. Hill, for plaintiff in error. 


D. A. Vason; Warren & Hosss, for defendant. 





SUPREME COURT OF GEORGIA. 





Rh. tt, trustee, vs. The Georgia Lund and Cotton Co. 








Jackson, Justice. 


An execution, issued on a decree from Troup superior 
court, was levied on a tract of land in Dougherty county, 
and the land was claimed. The execution and decree were 
in favor of Rhett, as trustee of Mrs. Barnard, against John 
D. Barnard, administrator on the estate of her deceased 
husband, to recover large sums due the wife as her separate 
property from that estate, «hich the decedent had invested 
in property in this state, and particularly in this land levied 
on in this case. The bill on which this decree was based 
was brought in 1860; and after the bill was brought, but 
before the decree was rendered, the land was administered 
and sold as the property of Barnard, the deed having been 
made to him, and the title, to all appearances, being in him ; 
at this sale, one Wetter bought the land and took posses- 
sion, and afterwards sold and conveyed it to the claimant ; 
all questions of law and fact were submitted to the judge 
by agreement of the parties, and he held that the land was 
not subject, and to this judgment in favor of the claimant 
the plaintiff in execution excepted, and the question is this: 
Is this land subject to this decree in behalf of the wife, be- 
cause her money bonght it, notwithstanding the adminis- 
tration of the land, and its regular sale by the administra- 
tor, and the purchase thereof at that sale by the grantor of 
the claimant ¢ 

1. Counsel for plaintiff in error put the case upon the 
doctrine of lis pendens, and the notice which, by construc- 
tion, the purchaser at the administrator’s sale had of the 
equity of the wife in this land bought with her separate 
estate. No actual notice is pretended to have been given. 
The facts, too, seem to make it doubtful whether the ad- 
ministrator resided in Troup, where the bill was brought, or 
in Clark: and though it appears that he consented to the 
jurisdiction of the chancery court of Troup county, such 
assent could not bind third persons—1l4 Ga., 589. There 
was n9 jurisdiction of the subject matter in Troup—it being 
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land in Dougherty county—and the only thing which could 
give jurisdiction in Troup, was the residence there of defen- 
dant, or his waiver of jurisdiction ; and that waiver could 
not affect this claimant. 

2. But be this as it may, it is quite clear that notice by 
the pendency of the bill in equity could not do more towards 
subjecting the land than the lien of the decree could, if ren- 
dered prior to the sale by the administrator. If the sale by 
the administrator operated to divest the lien of the decree, 
even if it had been rendered before the sale, surely construc- 
tive notice that the party was trying to obtain a decree, 
could not prevent the sale from divesting any inchoate lien, 
or effort to get a future lien. If, then, it be the law that 
the administrator’s sale gave to the purchaser at it a good 
title over all judgments actually rendered before the sale, 
even in the lifetime of the intestate, this purchaser got a 
good title to this land, notwithstanding the fact that he 
bought it at the sale while the bill to assert the wife’s equity 
and get a decree thereon to subject the land, was pending ; 
for a decree will not bind the property of the debtor any 
more than a judgment would bind it. 

In 45 Ga., 585, 46 Ga., 389, 49 Ga., 274, and 58 Ga., 
451, it is ruled that the purchaser at such sale does get a 
good title over any judgment lien, especially where the 
estate is insolvent, even over a judgment obtained in the 
lifetime of the intestate; and that the Jien is transferred 
from the property sold to the proceeds in the hands of the 
administrator. And in 59 Ga.,516, the same rule is applied 
to the specitic lien of a mortgage. So that it seems clear, 
that even if this were a case where notice from lis pendens 
would apply to this purchaser, who had no actual notice, 
and bought the land under regular administrator’s sale in 
another county where it was administered, and title reg- 
ularly conveyed to him, the decree being rendered in a 
eounty foreign to the administration of the estate, and where 
the land is not located, and defendant’s residence therein 


being doubtful, still this regular and fair sale, under an 


V 64—53 
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order of the court of ordinary to sell this land for the pur- 
pose of paying the debts and administering the estate of the 
intestate, gave the purchaser a better title than is the wife’s 
equity, even if the decree had been rendered before the 
sale. 

3. The counsel for plaintiff in error, seeing this result, 
cited 2 Wallace, 249, and 7 Dana, 110, to show that the bill 
operated as an equitable levy—with a view to put this case 
within Carlton vs. Davant et al., executors, 58 Ga., 451, 
where it was held that if the land was levied on at the time 
of sale the lien would not be divested. But those cases 
seem to rest on the fact that the bill was brought to subject 
the property where it was located, to a pre-existing judg- 
ment at law—the case in 2 Wallace being a mere reference 
to 7 Dana. In 58 Ga. there was an actual levy—a seizure 
by the sheriff; and the reasoning there would not consist 
with a mere constructive or imaginary levy. 

On the whole the judgment, we think, is right, and it 
must be affirmed. 


Tue Mayor, erc., or Americus vs. ELpriner. 


. When a municipal corporation is vested with power to open streets, 
to construct sidewalks, to levy taxes, etc., it necessarily implies the 
right to insert a sewer in the sidewalk to carry off the surface 
water, instead of an open ditch. 

. An adjacent property owner is not entitled te an injunction upon 
the ground that the sewer which, in the discretion of the municipal 
authorities, is about to be inserted, may be too small for the volume 
of water which, at times, will necessarily pass through it, thus 
flooding his lot, causing sickness, and otherwise damaging him. 


Injunction. Municipal corporations. Streets. Before 
Judge Crisp. Sumter County. At Chambers. February 
17, 1880. 


Reported in the opinion. 


Hawkins & Hawkins, for plaintiff in error. 
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N. A. Smrrn, for defendant. 


(CRAWFORD, Justice. 


The controversy in this suit arose out of the size and 
location of a sewer by the plaintiff in error, at the inter- 
section of Taylor with Lee street, and which was immedi- 
ately in front of the residence of the defendant in error, 
who was complainant in the court below. His allegations 
were, that the diameter of the sewer was only two feet, 
whilst it should be three to carry off the water in the 
heaviest rains. That this want of size will, at such times, 
cause the water to run over the sidewalk into the yard, 
cellar, and back-lot, and that this flooding of his premises, 
especially under his house, would be very likely to produce 
sickness, besides otherwise damaging his lot by washing off 
thesoil. That when he improved his lot, he, by the consent 
of the then city council, turned the water slightly, and 
carried it into a ditch, in which it has passed ever since. 
That the cost to the city would only be the difference 
between a two and a three foot sewer for the distance of 
some ten or twelve feet. Upon these allegations he 
prayed an injunction against the city council to restrain it 
from putting in this sewer across and underneath the side- 
walk. 

In obedience to an order nisi the defendant appeared, 
and as its showing against the granting of the injunction, 
filed objections in the nature of a demurrer, which were: 

1. That the city had power under its charter to open 
streets, construct sidewalks and sewers. 

2. That the city council was not liable to an action for 
failing to provide sewerage, nor for the deflection or the 
size thereof. 

3. That there was no equity in the bill. 

The chancellor, declining to pass upon the bill and the 
objections alone, heard the answer and the affidavits, and 
thereupon granted the injunction, to which the defendant 
excepted. 
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There are but two questions involved in this case. The 
first is, whether the city council under the power “to open 
and lay out streets for the good of the city, to direct and 
have sidewalks kept in order, and to levy a street tax” for 
working the same, is authorized to put in a sewer to con- 
duct the surface water along its streets instead of allowing 
it to pass in an open ditch. 

The second, whether or not an injunction will lie by an 
adjacent property owner to restrain the city authorities 
from exercising such control over the public streets and 
sidewalks as in their judgment will make them imost suit- 
able for the public safety and convenience. 

1. Whenever there is a power granted to a municipal 
corporation to do certain specified things, such as opening 
and laying out streets, constructing sidewalks, coupled with 
authority to levy taxes for repairs to the same, it necessarily 
implies the right to do all things which may be required 
for a proper execution of the power. 

The complainant built his house at a low point fronting 
Taylor street ; there isa sharp and steep declivity on this 
street facing his house, down which the water runs, and is 
carried away by means of an open ditch, and the city pro- 
poses to convey that water through asewer inserted therein 
upon the sidewalk, and in no wise encroaching upon the 
lot of complainant. The power to repair the streets and 
direct the keeping of the sidewalks, implies the power to 
provide for the flowing of the water in such way as to do 
the least damage, and to give safe transit over them to the 
public. 

We think that this principle has been too long settled to 
need further comment here. 1 Dillon Mun. Cor., $58; 20 
Howard, 147. 

2. The second question as to the right of the adjacent 
property owners to ask an injunction to restrain the exercise 
of such a power, as well as the right to an action at law for 
damages, have been frequently before the courts. It will 
be found upon examination that in the matter of overflow- 
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ing the lands of another, there is « recognized difference be- 
tween natural streams, passing within well defined and actual 
‘banks, and surface water caused by rain or melting snow. 
The obligation to keep the streets in repair involves the 
right to make changes in the surface of the ground, and 
although such changes affect the adjacent owners injuri- 
ously, where the power is not exceeded there is no Jiability. 
Neither is the municipality bound to protect one from the 
surface water who owns land below the level of the street. 

A municipal corporation is not liable to an action for 
consequential damages to private property or persons when 
the act done is pursuant to a power conferred, and whether 
wise or unwise cannot be judicially revised or corrected. 
1 Dillon Mun. Cor., $59; 2 7b., $731, 798, 7:99. 

We are unable to recognize any difference in principle 
‘between damages sustained whilst exercising a clear legal 
right, by reason of cutting away the earth and leaving the 
property of an owner inaccessible from its elevation, and 
the case under consideration ; each bought and improved 
with the knowledge that the right existed in the city over 
the streets to work, to raise, to grade, to drain, and unless 
that legal right was exceeded, it would be but a case of 
damnum absque injuria. The case of a private or a public 
nuisance is not to be confounded with those enumerated. 

To suspend by injunction the legally authorized acts of 
@ municipal corporation upon its public streets, for the safe 
condition of which it is responsible, by adjacent owners 
upon an apprehension of future injuries, would be to 
allow the judgment of these private owners to arrest and 
set aside that of the constituted authorities charged and 
entrusted with the performance of these especial duties. 
To authorize such interference the acts complained of must 
be ultra vires. 1 Denio, 595; 20 Howard, 135; 8 
Allen, 129; 13 Gray, 601 ; 43 Ga., 67; 34 Z0., 326; 28 Zb., 
46 ; 23 Lb., 402. 

It follows, therefore, that the injunction was improperly 
granted, and the judgment must be reversed. 
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Denpy vs. GamBLE & CopELanp. 


An indigent sister and her children, though mainly dependent on the 
applicant for support, do not constitute a family for whose benefit 
he can take a homestead. To constitute one head of a family within 
the meaning of the homestead clause of the constitution of 1868, 
there must be some legal obligation on him to support its mem- 
bere. 


Homestead. Before Judge Crawrorp. Harris Superior 
Court. October Term, 1879. 


Reported in the decision. 


Branrorp & Garrarp, for plaintiff in error. 


Biount & Cameron ; Joun Peasopy, for defendants. 


Warner, Chief Justice. 


This case came before the court below on an appeal from. 
the ordinary of Harris county, allowing to the applicant a 
homestead exemption under the constitution of 1863. The- 
applicant in his petition alleged that he was the head of a 
family consisting of his sister, a widow about thirty-eight 
years old, and her three children, aged seventeen, fifteen 
and seven years old, respectively, who are indigent and 
mainly dependent upon petitioner for support. The credi- 
tors of the applicant demurred to his petition for a home- 
stead on the ground that it did not show him to be such 
a “ head of a family ” as the law contemplates, to entitle him 
to a homestead. The court sustained the demurrer and 
dismissed the application, whereupon the applicant ex- 
cepted. 

The applicant was under no legal obligation to support 
the persons whom he claimed to be his family, and therefore- 
he was not entitled to a homestead as the head of such 
family. 40 Ga., 173; 41 Ga., 153; 42 Ga., 405. If the 
applicant could obtain a homestead as the head of a family 
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of persons whom he was not legally bound to support, then 
he might enjoy it for his own benefit.exclusively, and refuse, 
with impunity, to support those for whose benefit he 
claimed to have obtained it. 

Let the judgment of the court below be affirmed. 


Hit, administrator, for use, vs. SHEIBLEY. 


. ‘*To constitute a valid gift, there must be the intention to give by 
the donor, acceptance by the donee, and delivery of the article 
given, or some act accepted by law in lieu thereof.” Code, $2657. 
Delivery of a non-negotiable written instrument, without more, is 


not sufficient to prove a gift. 
. There was no abuse of discretion in granting a new trial in this case. 


Promissory notes. Gift. Title. New trial. Before 
Judge Unprerwoor. Floyd Superior Court. September 
Adjourned Term, 1879. 


Hill, as administrator of Joseph A. Davis, deceased, 
brought complaint for the use of Elizabeth Davis, against 
Sheibley, on the following written instrument : 

‘‘Received, Rome, August 13, 1866, of Dr. Joseph Davis, five hun- 
dred dollars, to be appropriated on joint account to buying property 
in the city of Rome, or in case of no investment to be returned. 

(Signed) P. M. SHEIBLEY.” 

Defendant filed the following pleas: 

1. The general issue. 

2. That the plaintiff is not the owner of the paper sued 
on; that the paper was sold by Hill, as administrator, and 
bought by one Goodwin for defendant. 

3. Discharge in bankruptcy. 

4. That the debt had been paid in tobacco. 

The usee claimed by reason of the following state of 
facte, which the evidence in her behalf tended to show: 
That Joseph A. Davis gave the instrument to his father, 
who failed to collect it. Whether it was an absolute gift 
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seems somewhat doubtful. On this point the testimony of 
the father was as follows: “ He gave it to me to collect the 
money on from Sheibley. . . . . Icant say whether 
my son gave it to me for my own use or not, as he gave it 
without saying anything, but I think it was his intention 
to give it to me for my own use.” After the son’s death 
the father gave it to the widow. Her own testimony on 
this subject is as follows: “I am the owner of said re- 
ceipt. I got it from William Davis, father of Dr. Joseph 
A. Davis, my husband, on or about the 20th or 2lst day of 
October, in the year 1867. Dr. J. A. Davis died on the 
18th of October, 1867. His father, William Davis, did not 
reach Atlanta until the next day, and after his corpse had 
been sent off for interment. Mr. William Davis had the 
receipt in his possession ; claimed it as bis own; said Dr. 
Joseph A. Davis had given it to him some time previous ; 
but as Dr. J. A. Davis was now dead, and had left witness, 
his widow, and one little child, he, Mr. William Davis, did 
not think it was right for him to keep it, and that he 
would give it to witness. Accordingly he then and there, 
in the house of witness in Atlanta, at or about the time 
above mentioned, and in the presence of Mrs. William Tay- 
lor, of Macon, Georgia, delivered said receipt to witness as 
her property, and there and then transferred to witness all 
the right and title which he had and held to said receipt by 
virtue of the previous gift of the same by Dr. J. A. Davis 
to him. ° ad 

“Said receipt was for a short time in the possession of D. 
P. Hill, administrator. It came about inthis way: When 
William Davis gave said receipt to witness, within a day or 
two after her husband’s death, she had no place to keep any- 
thing of the kind, and she naturally, as women similarly 
situated would do, placed said receipt among her husband’s 
papers. When an administration was granted and an in- 
ventory and appraisement took place, Mr. D. P. Hill took 
possession of all the papers belonging to the estate, and 
among the rest got into his possession the receipt of P. 
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M. Sheibley. As soon as witness found that Mr. D. P. 
Hill, the administrator, had possession of said receipt and 
claimed the same as the property of the estate, witness went 
to him and claimed the same as her property, and upon a 
statement in substance as above to him, he, as administra- 
tor, delivered the same to witness, and it has been in pos- 
session of herself or of her counsel ever since.” 

Defendant, on the other hand, claimed that one Goodwin, 
for defendant’s use, had bought this claim at administrator’s 
sale from Hill, administrator. The evidence showed that 
Hill did offer at his sale what sometimes is called by the 
witnesses “a note” and sometimes “a claim;” that this in- 
strnment or claim was on P. M. Sheibley, bore date August 
13th, 1866, and was for $500.00; that Hill did not have it 
at the sale, but told Goodwin, the purchaser, that he would 
deliver it. He says the delivery was to be “when he found 
it,” and that he had never found it. Goodwin says that Hill 
told him to call at his office for the paper, which he did 
several times, but failed to get it. It also appeared that 
Goodwin’s purchase was made for Sheibley. 

As to the other pleas the evidence was conflicting. 

The jury found for plaintiff $500.00 principal, besides 
interest. Defendant moved for a new trial, which was 
granted, and plaintiff excepted. 


R. D. Harvey; Forsyra & Hosxtyson, for plaintiff in 
error. 


Joe, Branuam, for defendant. 


JACKSON, Justice. 


This case was before this court in 57 Ga., 232, when a 
new trial was awarded by this court. On a review of the 
last trial, now before us again for review, the judge granted 
the motion to set aside the verdict and award a new trial 
himself, and the plaintiff excepted thereto. 

1. From the evidence disclosed by this record we cannot 
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say that the judge abused his discretion in having the whole 
case tried again. Its general countenance, to use Judge 
Bleckley’s simile, did not please him, and he granted the 
new trial generally, putting the grant of it on no special 
ground. 

Passing by the question of law made as to the nature of 
this debt, whether fiduciary or not in the sense of that 
word as used in the bankrupt act, under the construction 
recently placed upon the word by the supreme court of the 
United States in 5 Otto, 704-708, we hardly think that the 
title to this receipt in the plaintiff in error throagh the al- 
leged gift by her husband to her father, is sufficiently es- 
tablished by proof according to the requisitions of the law. 
Code, §§2657-2663 ; 1 Ga., 601; 3 Gu., 520; 31 Ga., 71- 
108; Code, §2776; 41 Md., 466; 57 Mo., 427. 

2. However this may be, it is manifest that in this case 
there is no abuse of discretion in granting a new trial and 
again investigating the questions made in the light of such 
additional testimony as may be adduced. The discretion 
is in the superior court, lodged there by the law, and it 
cannot be taken from that court by this court according to 
law, unless that legal discretion be abused so as to become 
illegal in its abuse. This court sits only to review errors of 
law ; and it is only when the grant of, or refusal to grant, 
a new trial becomes an error of law that this court can 
legally correct the error. 

Judgment affirmed. 
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Wrienat e¢ al. vs. JAMES. 


1. Where a party, in August, 1856, was arrested under a ca. sa., filed 
his schedule of property liable to sale, and it was sold, and he dis- 
charged under the act for the relief of honest debtors, leaving him 
in possession of fifty acres of land, which he held until the death 
of his wife, and the arrival at age of his children, it was no longer 
under the operation of the exemption law of 1822 and the amend- 
ments thereto. 

. A subsequent marriage of such a party would not re-establish the 
exemption so as to inure to the use and benefit of the second 
wife; to be enjoyed it must be renewed. Therefore, a deed by the 
husband and the wife of the same to secure a debt contracted in 
1875, was a valid agreement, and the debt must be paid before any 
equitable rights therein can accrue ‘to the grantors, and poverty and 
age alone, distressing astkLey are, cannot create an equity in such 
grantors sufficient to defeat their deed. 


Injunction. Homestead. Contracts. Deed. Before 
Judge Sreer. Henry County. At Chambers. February 
12th, 1880. | 


Reported in the opinion. 
Boynton & Ham»onp, by brief, for plaintiffs in error. 
Srewart & Hatt, by brief, for defendant. 


CRAWFORD, Justice. 


In 1875 William L. Wright and Mary B. Wright made a 
deed to David James to certain land therein named, to secure 
the payment of adebt. Wright rented the land. in 1876, 
TT, °78, and, refusing to give possession in 1879, James 
sued out a warrant against him as a tenant holding over, to 
which a counter affidavit was filed, and upon the trial the 
issue was found in favor of James. When Wright was 
about to be dispossessed, he and his wife filed a bill setting 
up as their equity in the land, that the same was a home- 
stead, and had been exempted from levy and sale in August, 
1856, and therefore could not be sold by them; that the 
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deed to James was tainted with usury and void; that Mary 
B. Wright was the beneficiary of the homestead, and no act 
or deed of Wright’s could affect her claim; that the debt 
had about been paid, and that their rights, under the home- 
stead, had not been passed upon in the trial had to oust 
them. They prayed that their deed to James may be de- 
clared void, and if it should be made to appear that Wright 
is still indebted to James, and that the land is subject 
thereto, that it be sold to pay the same. They further pray 
for general relief and injunction against their being re- 
moved. The defendant answered complainants’ bill, deny- 
ing that the land was ever set apart as homestead, but says 
that in August, 1856, W. L. Wright, having been arrested 
under a ca. sa., filed his schedule under the act for the relief 
of honest debtors then of force, and that an order was taken 
for the sale of such of his property as was liable, but nothing 
further was done by the said Wright or the court, except 
to discharge the said defendant from imprisonment. De- 
fendant admitted suing out the warrant against him, to 
which a counter affidavit was filed and a trial had in April, 
1879, in which the issues arising under this bill were passed 
upon and found in defendant’s favor, but that he allowed 
the complainants to remain in possession for the balance of 
the said year, 1879. That Mary B. Wright was present and 
sworn as a witness at the trial, and that the question of the 
deed’s being tainted with usury was also passed upon, and 
found in defendant’s favor. Defendant further set up the 
fact that the family of the said Wm. L. Wright, as it existed 
in 1856, was dissolved by the death of his wife, and the 
children having attained their inajority, and that the present 
wife has no claims upon the homestead set apart in 1856, 
even if any had been set apart, as she had intermarried 
with the said William L. in the year 1870. 

The judge, upon considering the bill, answer and affidavits, 
refused the injunction, and the complainants excepted. 

An examination of this record brings us to the same 
conclusion reached by the judge below, that the complain- 
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ants were not entitled to the injunction prayed for, and that 
no error was committed in refusing it. 

1. Where a party in, August 1856, was arrested under a 
oa. 8a., filed his schedule of property liable to sale, and it was 
sold,and he discharged under the act for the relief of honest 
debtors, leaving him in possession of fifty acres of land, 
which he held until the death of his wife, and the arrival 
at age of his children, it was no longer under the operation 
of the exemption law of 1822, and the amendments thereto. 

2. A subsequent marriage of such a party would not re- 
establish the exemption so as to inure to the use and benefit 
of the second wife; to be enjoyed it must be renewed; a 
deed, therefore, by the husband and wife of the same to secure 
a debt contracted in 1875, was a valid and binding agree- 
ment, and the debt must be paid before any equitable rights 
therein can accrue to the grantors, and poverty and age 
alone, distressing as they are, cannot create an equity in such 
grantors sufficient to defeat their deed. 

Judgment affirmed. 


In re BRADLEY. 


A judgment was rendered on January 27th, 1875, disbarring an attor- 
ney from the courts of this state. On February 15th, 1876, an act 
was passed providing that ‘‘all proceedings of every kind in any 
court of this state, to set aside judgment and decrees of the courts, 
must be made within three years from the rendition of said judg- 
ments or decrees.” On May 24th, 1879, a motion was made to set 
aside the order of removal: 

Held, that the motion was barred by the statute. If injustice has been 
done the movant, bis own laches prevents this court from granting 
him relief. 


Statute of limitations. Motions. Attorneys. Before 
Judge Fleming. Chatham Superior Court. May Term, 
1879. 


Reported in the decision. 
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A. A. Bradley, in propria persona, for plaintiff in error. 
H. B. Tompkins, by S. B. Adams, contra. 


Warner, Chief Justice. 


This was a motion made in the court below to set aside 
a judgment removing the plaintiff in error as a practising 
lawyer in the courts of this state. The court refused the 
motion, and the movant excepted. It appears from the 
record that the judgment of removal was rendered on the 
27th of January, 1875. The motion to set aside and vacate 
the judgment was made on the 24th of May, 1879, more 
than three years after its rendition, and more than three 
years after the passage of the act, February 15th, 1876, 
which declares, that from and after its passage “all pro- 
ceedings of every kind in any court of this state, to set 
aside judgments and decrees of the courts, must be made 
within three years from the rendition of said judgments 
or decrees.” The plaintiff in error insists that the judg- 
ment of removal was illegal, and did him great injustice. 
However that may have been, it is now too late for us to 
relieve him in view of the express provisions of the act of 
1876, which absolutely barred his remedy to set the judg- 
ment aside before he made his motion for that purpose. — 
If the plaintiff in error has had injustice done him, we can 
only regret that his own daches, under the stern provisions 
of the act of 1876, will prevent this court from affording 
him any relief, however willingly we would otherwise have 
done so. The statute of the state speaks like a tyrant, and 
courts and people are bound to obey it. 

Let the judgment of the court below be affirmed. 
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Forp vs. Kennepy. 


. Where suit was brought against defendants as partners, and one 
having died, it proceeded against the other as surviving partner, 
the plaintiff was not competent to testify concerning transactions 
between himself and the deceased in the absence of the survivor. 
If the interrogatories of the decedent were in court, the attention of 
the presiding judge should have been called to the fact. 

. The mere belief of a witness as to facts not in his knowledge is 
inadmissible. 

. On an issue of partnership or no partnership, the sayings of one 
who admitted himself to be a partner, were not admissible to prove 
that another, who denied being a partner, was in fact such. 

. Admissions of one who denies being a partner are admiasible to 
prove him such. 

. The mere general understanding of a witness, not based on facts, is 
inadmissible. 

. An admission of evidence, which, if error at all, was so slight as to 
be harmless, is not ground for a new trial. 

. Where suit was brought on an open account, to which the statute 
of limitations was pleaded, and certain items were relied on to take 
the whole account from under the bar, they must not only be 
pleaded but also proved. 

. It was not error for the court to refuse to charge that admissions, 
when clearly proved, became evidence of a high character. ‘The 
jury should determine the weight to be given to evidence. “All 
admissions should be scanned with care.” 

. The verdict is not contrary to Jaw or evidence. 


Witness. Evidence. Partnership. Charge of Court. 
Statute of limitations. Verdict. Before Judge McCorcuEn. 
Catoosa Superior Court. September Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial : 

(1.) Becatise the verdict is contrary to law, contrary to 
evidence, strongly and decidedly against the weight of the 
evidence, and against the principles of equity and justice. 

(2.) Because the court ruled that plaintiff was not com- 
petent to testify as to transactions and conversations between 
him and John D. Gray, not in presence of Kennedy, said 





538 SUPREME COURT OF GEORGIA. 


~ ‘Ford vs, Kennedy. 


Gray being admitted to be dead. The interrogatories of 
John D. Gray were in court, and taken at the instance of 
himself. 

Note by the judge: ‘The court’s attention was in no 
way, during the trial, called to the fact that John D. 
Gray’s testimony had been taken, and was in court, and no 
point was made to the court about it in any way.” 

(3.) Because the court erred in admitting, over plaintiff's 
objections, the ninth interrogatory and the answer thereto of 
Allen Kennedy, as follows: Interrogatory ninth: “State 
whether or not you frequently spoke of John D. Gray to 
others as your old partner, and whether or not John D. Gray 
frequently spoke of and introduced you to others as his 
old partner.” Answer to ninth interrogatory: “I have; 
he did.” 

(4.) Because the court, on defendant’s objection, ruled out 
the following of the answers of Homer Blackman: “He 
has heard said Gray say repeatedly that all of them (mean- 
ing Gray, Kennedy & Chamberlin) were partners in said 
contract, and jointly interested therein.” * * * * “He 
has heard said Gray say several times that they were part- 
ners in said contract, (that is, said Gray, said Kennedy and 
said Chamberlin).” 

(5.) Because the court ruled out that portion of the 
answer of B. E. Wells to the fifth direct interrogatory, as 
follows: “The whole transaction was for J. D. Gray & 
Co., as I then believed, and now believe, from what Gray 
told me, and from my knowledge of the business of J. D. 
Gray & Co. upon the railroad of which I had charge.” 

(6.) Because the court erred in not permitting all of B. 
EK, Well’s answer to fifth direct interrogatory to be read 
without striking out any part of it, to-wit: ‘ At the time 
J. D. Gray made me the offer as stated in answer to fourth 
interrogatory, he stated that himself, Allen Kennedy and said 
Mr. Chamberlin, whose given name I don't remember, com- 
posed the firm of J. D. Gray & Co. This was before 
Gray & Co. borrowed the money as aforesaid. It was 
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when the work was first commenced. (Mr. Chamberlin 
also told me the same thing at that time, and afterwards, I 
think.) About the time J. D. Gray & Co. commenced 
work on their contract near Troy, Ala., Allen Kennedy and 
myself traveled in a stage coach together from Linwood to 
Troy, Alabama. Onthat trip we hada conversation about 
Gray & Co.’s contract. In that conversation, as I now 
remember it, Kennedy told me he was a partner in the con- 
tract with Gray. Kennedy was present upon the work 
about the time it was commenced—remained about one 
month. (It was generally understood—lI understood it— 
that Kennedy was Gray’s partner in this grading contract, 
which is the contract I have alluded to in my previous 
answers as the contract of J. D. Gray & Co.).” The court 
ruled out the portions enclosed in brackets, allowing the 
balance to be read. 

(7.) Because the court erred in admitting, over plaintiff's 
objections, the following portion of Charles Chamberlin’s 
answers to interrogatories: ‘In the limited interviews I 
had with Mr. Ford, he always spoke as a partner inter- 
ested. , ° 7 In all the conversations I 
had with Ford, he always spoke of Gray as being the prin- 
cipal partner.” 

(8.) Because the court, after having charged that “ all ad- 
missions should be scanned with care,” erred in refusing to 
give in addition this request of plaintiff's counsel, that 
“ while admissions should be scanned with care, yet, when 
clearly proved, they become evidence of a high character.” 

(9.) Because, after charging that an entire account is not 
barred until four years from the date of the last item, 
added “which is proved. This doctrine applies only when 
there are mutual accounts and dealings between the 
parties.” 


D. A. Warxer; J. E. Suumare, for plaintiff in error. 


R. J. McCamy, for defendant. 


V 64—-H 
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Ford vs. Kennedy. 


Jackson, Justice. 


Ford brought suit on an account against Gray, Kennedy 
& Chamberlin, as co-partners engaged in work on the Mo- 
bile and Girard Railroad, in the state of Alabama, under the 
alleged name and style of Gray & Co. Chamberlin was 
not served, Gray died pending the suit, and the contest 
narrowed to a single-handed fight between Ford and Ken- 
nedy as the only surviving partner sued and served. The 
jury found for Kennedy; Ford moved for a new trial, it 
was refused, and he excepted. 

The issues are, was Kennedy a partner in the company 
of Gray & Co.? If not, did he virtually become one as to 
third persons by holding himself out as a partner, so that 
credit was given Gray thereby on account of Kennedy 
having been considered a partner? and especially, did he so 
act as to authorize Ford to consider him responsible as 
a partner? and if Kennedy was a partner or held himself 
out as such, was not Ford also a partner of the same firm 
and, therefore, not entitled to recover from the firm, the 
debts to third persons not having been paid? and, if all 
these issues be decided for Ford and against Kennedy, is 
not the account barred by the statute of limitations ¢ 

On the trial of these issues Ford alleges in his motion 
that the court erred in admitting and rejecting evidence, in 
charging the jury and, in overruling the motion and sus- 
taining the verdict, though against the evidence and the 
law. 

1. First, as to the ruling of the court on the testimony. 
Gray being dead, was Ford competent as a witness under 
the Code, section 3854? Gray had been a party actually 
served. The suit went on against the surviving partner, 
and a judgment would bind the partnership assets in which 
Gray’s estate was interested. To the transactions between 
Gray, the deceased partner, and Ford, in the absence of the 
other partner, Ford was therefore incompetent, Gray be- 
ing dead and his mouth shut. Mark, the attention of the 
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presiding judge was not called to the fact that Gray’s inter- 
rogatories had been taken and that the answers were in 
court. Under the facts disclosed in this record, the presid- 
ing judge did not err in restricting the testimony of Ford 
as he did, that is, in permitting him to testify (about what 
passed between him and Gray touching the partnership) 
only to conversations in Kennedy’s presence. McGhee vs. 
Jones et al., 41 Ga., 123; 42 Ga., 120; 44 Ga., 46. And 
al] sayings of Gray, in the absence of Kennedy, were prop- 
erly ruled out. 

2. The mere belief of Wells was also properly ruled out. 

3. The sayings of Chamberlin about Kennedy being a 
partner, were inadmissible in Kennedy’s absence. The issue 
was whether Kennedy was or was not a partner, and that 
fact being in dispute, what others who acknowledged 
themselves to be partriers merely said about it, is hearsay. 

4. What Ford said about his, Ford’s, being a partner was 
admissible, just as what Kennedy said about his, Kennedy’s, 
being a partner, was admissible; bat what others said in 
their absence was hearsay. 

5. The mere general understanding of a witness, not 
based on facts, is inadmissible. 

6. Testimony wa3 in that Gray had introduced Kennedy 
as his partner, and this was denied by Kennedy, who said 
that on the occasion referred to he was introduced as his 
old partner—they having been partners in a former ven- 
ture. On this state of facts, the court allowed Kennedy to 
testify further that it was the habit of Gray and himself to 
introduce each other as “my old partner,” and this is as- 
signed as erroneous. It threw light, we think, on a point 
in dispute. Besides, Kennedy had positively sworn that he 
was not so introduced, and if the jury believed that, the 
other did not hurt—at all events, if error, it is so slight as 
to be considered harmless. These views will cover the ex- 
ceptions as to testimony. 

7. In respect to exceptions to the charge, we think that 
the court was right to tell the jury that the items of an ae- 
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count relied upon to take the whole account without the 
statute of limitations, must be proven as well as charged on 
paper—otherwise one might keep an account without the 
statute forever, by the mere addition of items without proof 
of their reality. 

8. Nor do we think that it was the duty of the court to 
tell the jury that admissions, when clearly proven, became 
evidence of a high character. It was for the jury to weigh 
the testimony, and to give it that character to which its 
weight entitled it. Our statute declares, in respect to the 
weight of such testimony, that “all admissions should be 
scanned with care, and confessions of guilt should be re- 
ceived with great caution ’—-Code, $3792. The court 
charged the first clause of that section in respect to admis- 
sions, and there left it. We see no impropriety in his 
having done so. ; 

The exception to the charge in respect to the statute of 
limitations, was not insisted on here. 

9. So we are bronght to the ground that the verdict is 


contrary to the law and the evidence, for the grounds that 
it is against the charge are merged in the higher ground that 


it is against law. 

While several witnesses testify to facts and circumstances 
and admissions going to show that Kennedy was a partner 
of Gray, yet Kennedy is sustained in his own sworn testi- 
mony by the contract between Gray and Blackman, which 
was in writing, and could not lie. That sets him out re- 
peatedly as a mere surety, and supports his version of his 
relation to the contract. That bound him to see to it that 
Gray performed his contract with the railroad company, 
but not to pay thisdebt which Gray owed Ford for supplies. 
So in regard to his holding himself out es a partner to Ford 
the testimony is conflicting, as well as in respect to the plea 
of defendant that Ford was himself a partner of Gray. and 
to the statute of limitations. 

We think that the jury had evidence enough to sustain 
the finding as legal, and no material error of law being made 





FEBRUARY TERM, 1880. 543 





oT Spence ef al. vs. Cox. 


by the presiding judge, and the verdict being approved by 
him, it is not contrary to law,and the judgment overruling 
the motion for a new trial is affirmed. 

Judgment affirmed. 


Svence et al. vs. Cox. 


A widow entitled to dower in certain lands levied on, though not yet 
assigned, needs no injunction to restrain a creditor of the deceased 
husband and the sheriff from causing a sale under the execution, 
She can give notice at the sale of her rights ; purchasers will buy 
subject thereto, and if they disturb her lawful possession it will be 
at their peril. 


Injunction. Dower. Before Judge Wricur. Mitchell 
county. At Chambers. April 16th, 1880. 


Report unnecessary. 


Busu & Lyon, by Jacxson & Lumpkin, for plaintiffs in 
error. 


No appearance for defendant. 


CrawrorD, Justice. 


Mrs, Cox filed her bill against Spence and the sheriff of 
Mitchell county. She alleged that Spence had become 
possessed, by transfer, of a certain fi. fa. against her de- 
ceased husband, that it had been compromised or settled 
in the hands of a former owner, but no entry to that effect 
made, and that Spence took with notice, and was proceed- 
ing to enforce it against certain lands left by her husband 
at his death; that she had filed an application for dower 
in these lands, which was still pending on objections to the 
return of the commissioners. She charges that if the fi. fa. 
was allowed to proceed, she would be irreparably damaged, 
and the title to her dower lands clouded. She prayed that 
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the fi. fa. be canceled, and Spence and the sheriff be en- 
joined from enforcing it. 

The answer denied the leading allegations of the bill. 

After hearing the bill and answer, and evidence in sup- 
port of each, the chancellor granted the injunction, and 
Spence excepted. 

This case is controlled by the ruling in Jackson & Co. 
vs. Rainey, September term, 1879, pamphlet p. 94, and in 
accordance therewith the judgment is reversed. 

Judgment reversed. 


Witcox, Ginns & Company vs. AULTMAN. 


When the maker of a negotiable draft or note pays it to one who has 
not the possession of the paper at the time of such payment so as 
to enable him to take it up, but, instead thereof, takes a receipt for 
the money so paid, such receipt will not protect him from the pay 
ment of the draft or note when sued by the bona fide holder thereof 
before due. 


Promissory notes. Contracts. Before Judge Simmons. 
rawford Superior Court. March Term, 1879. 


Reported in the decision. 
W. E. Corurer, by brief, for plaintiffs in error. 


R. D. Smirn; M. D. Srroup; J. C. Ruruerrorp, for de- 
fendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant on a draft drawn by him upon Messrs. Adams 
& Bazemore, payable to his own order, and indorsed by 
himself, for the sum of $88.70, dated 20th January, 1870, 
and due on the 6th day of November thereafter, with a 
crop lien annexed thereto. The defendant pleaded pay- 
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ment. On the trial of the case the jury, under the charge 
of the court, found a verdict in favor of the defendant. 
A motion was made for a new trial on the grounds therein 
stated, which was overruled, and the plaintiffs excepted. 

It appears from the evidence in the record, that the 
plaintiffs became the bona fide holders of the draft before 
its maturity for a valuable consideration, to-wit: in the 
month of August, 1870, receiving the same from Loyd & 
Sons. The defendant testified that the draft was given by 
him for one ton of Frank Coe’s guano, purchased by him 
from Bateman, who was the agent of Loyd & Sons, that 
in the fall of the year 1870 he paid the draft to Loyd & 
Sons; who told him that they did not have it, but would 
get it and send it to him in three days, and gave defendant 
a receipt infull payment of the draft. The defendant 
proved the payment of the money to Loyd & Sons, and 
the taking of their receipt therefor by another witness, so 
that the question is, whether the payment of the money by 
the defendant to Loyd & Sons, who did not have the draft 
at the time, was a good payment in law as against the plain- 
tiffs, who, as the evidence shows, were then the bona fide 
holders of the draft. When the maker of a negotiable 
draft or note pays it to one who has not the possession of 
the paper at the time of such payment, so as to enable him 
to take it up, but takes a receipt for the money so paid 
instead of taking up his draft or note, such receipt will not 
protect him from the payment of the draft or note when 
sued by the bona fide holder thereof before due. 54 Ga., 
52. In view of the evidence in the record, the verdict of 
the jury was contrary to law, and it was error in not grant- 
ing a new trial upon that ground. 

Let the judgment of the court below be reversed. 
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Wiurams vs. EnGuisu. 


. Sayings of one party in the absence of the other, tending to estab- 
lish his version of the contract, and which form no part of the res 
gest#, are not admissible in his own behalf. 

. Where the bill set up a parol sale of land by defendant to complain- 
apt, which the answer denied, alleging that complainant was 
wrongfully in possession of defendant's land, and asking the writ of 
possession, a verdict for the defendant, directing that the writ issue, 
covers all the questions made. 


Evidence. Verdict. Before Judge Crisp. Macon Su- 
perior Court. December Term, 1879. 


Williams filed his bill against English, alleging, in brief, 
as follows: Allen Williams, the father of complainant, died 
on January 29th, 1867, seized of a certain described lot. 
After his death his widow, Annie Williams, remained in 
possession. In February, 1874, the lot was sold at sheriff’. 
sale, and English, who was the son-in-law of Mrs. Williams, 
bought it. He threatened to dispossess her unless she paid 
him $147.00, the amount paid by him. This she was una- 
ble to do, and complainant, who was her son, in order to se- 
cure a home for her for life and for himself after her death, 
contracted with defendant in parol to take the lot at 
$147.00. One hundred dollars was paid, and no definite 
time fixed for the payment of the balance. He moved on 
to the place and took possession with his mother. Subse- 
quently all of the purchase money was paid, except $9.50, 
which complainant is ready and anxious to pay; but Mrs. 
Williams having died, defendant refuses to receive it, and 
threatens to sell to other parties. The object of the bill 
was to compel specific performance. 

Defendant filed his answer in the nature of a cross-bill. 
He admitted that Allen Williams died, leaving his widow 
in possession of the lot. As to the other facts the cross- 
bill gives the following account: Williams was in debt 
before his death, and his family were left in needy cireum- 
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stances. Prior to his death defendant had loaned him 
$90.00, and after his death defendant stood security for 
Mrs. Williams and complainant to enable them to obtain 
the necessaries of life. This debt he had to pay. His only 
chance of repayment was from the crop planted on this 
place. Before it was gathered the land was levied on, and 
he bought it at $147.00. He never threatened to dispos- 
sess Mrs, Williams. On the contrary he informed her that 
he only bought it to secure himself, that she could remain 
on the premises as long as she lived, and that if she could 
repay him what he had paid for the place, together with 
what the estate owed him and what he had paid on the 
security debt, he would make her a deed. He denied ever 
making any contract or trade with complainant or that the 
latter obtained possession with his knowledge or consent. 
It is true that complainant handed him $100.00 (which was 
all that had been paid) but it was paid for Mrs. Williams 
and as her money, and the use of the property was worth 
more than that amount. 

The cross-bill prayed for delivery of possession. 

Under the cross-bill, Greer, administrator of Mrs. Wil- 
liams, was made a party. 

Complainant answered the cross-bill denying all the ma- 
terial allegations. 

The jury found for defendant and that the writ of pos- 
session issue in his favor against complainant. Complain- 
ant moved for a new trial, which was refused, and he ex- 
cepted. 

For the other facts see the decision. 


J. R. Wore, for plaintiff in error. 


W.H. Fisu; T. P. Luoyp; B. P. Hotuis, for defendant. 


JACKSON, Justice. 


Fort Williams filed a bill against English to compel the 
specific performance of a contract for the sale of a piece of 
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land, of which complainant was in possession. The jury, 
on the hearing, found for the defendant and the court de- 
creed accordingly, and the answer in the nature of a cross- 
bill asking it, having been filed, it was further decreed that 
defendant be put in possession of the land. The contract 
set up in the bill rested entirely on parol evidence, there 
being no scrape of a pen about it, and the evidence being 
conflicting, very conflicting, we have no power legally to set 
aside the verdist and overrule the presiding judge who sus- 
tained it, unless the court committed some error of law 
complained of in the motion for a new trial. 

Only two errors are assigned in addition to the ground 
that the court erred in overruling the motion because the 
verdict is contrary to law and the weight of evidence, the 
second ground not being certified to be true. 

1. The first is that the court should have admitted the 
sayings of complainant when he alleges that he sold a mule 
to one Smith to get one hundred dollars to pay on the land, 
the defendant not being present. The testimony was inad- 
missible, being the sayings of one party to astranger to the 
suit in the absence of the other party, and no part of the 
res geste in this case, to-wit, the transaction between 
complainant and defendant. Besides, there was other evi- 
dence that the mule was sold for the purpose, and nothing 
in conflict therewith ; and the presumption, from the facts in 
the case, is that Mrs. Williams paid complainant for it, as 
his brother, who paid defendant the said $100.00, took back 
an agreement or bond to make titles to Mrs. Williams by 
the defendant, and not to make them to the complainant. 
The complainant was not hurt by not getting in this hear- 
say testimony. 

2. The other ground is that the verdict does not cover all 
the issues made by the pleadings. It does cover all. The 
only issues made are between complainant and defendant, 
Greer, the administrator of Mrs. Williams, making none 
whatever. The bill of complainant and answer in the na- 
ture of a cross-bill of defendant, make the only issues. The 
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bill asserts a parol contract for the sale of the land by de- 
fendant to complainant ; the answer denies it flatly, and 
avers that complainant is in possession of defendant’s land 
wrongfully, and without the slightest title or agreement to 
make title of any sort to complainant, and prays a decree 
for a writ of possession—alleging that defendant did agree to 
convey the land to Mrs. Williams, complainant’s mother 
and defendant’s mother-in-law, when she paid him certain 
sums, which she had not paid, except the $100.00, and that 
this sum of $100.00 did not even pay the value of the rent 
of the land which defendant allowed her tv occupy till her 
death. 

These issues are all that the pleadings make, the verdict 
for defendant covers them fully, and the decree thereon is 
right. 

Judgment affirmed. 


Hamuin et al. vs. Ftetcuer, executor. 


1. Under the constitution of 1868 and the act of 1869, the distinction 
theretofore existing between grand and petit jurors was destroyed. 
The names of jurors, whether grand or petit, were drawn from the 
same box, and the presiding judge might send litigants before the 

_ twenty-four petit or the twenty-three grand jurors in his discretion, 
but there was no provision that if either should fail to furnish a 
complete legal panel, he might supplement from the other. Under 
the constitution of 1877 the distinction is re-established, and whilst 
the grand jurors may be called upon in certain cases to do traverse’ 
jury service, yet where all but fifteen of the grand jury have been 
stricken for cause, there is no law to authorize the completing of 
the panel to twenty-four from the list of traverse jurors. 

. The judge has not the power to indicate who shall be placed upon 
a panel as jurors to complete it. Where the grand jury does not 
furnish a full panel of competent persons, he has no power to direct 
the clerk tosupplement from the first names upon the list of traverse 
jurors. These additions were talesmen selected by the judge, and 
taken from a different class of persons from those whom he had de- 
termined should try the case. 

. The attestation of a will must be made at atime and place where 
the testator can sve that he is not imposed upon, and can have cogni 
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zance of the persons and the act. There must be no obstruction to 
prevent his seeing it; his position must be such as to enable him, 
without change of situation—not position—to see the witnesses sub- 
scribing the will, by looking in that direction and bringing within 
the scope of his vision the factwm of the attestation. 


Constitutional law. Jurors. Practice in the Superior 
Court. Wills. Attestation. Before Judge Hittyer. Mon- 
roe Superior Court. February Term, 1879. 


Reported in the opinion. 


J.S. Pinckarp; Bacon & Rornerrorp; Stoxe & Tor- 
NER; Berner & Turner, for plaintiffs in error. 


J. D. Srewarr; A. D. Hammonn; T. B. Capaniss; 
Henry C. Perprss, for defendant. 


Crawrorp, Justice. 


The defendant in error offered for probate in the court 
of ordinary of Monroe county a paper writing, which he 
he undertook to propound as the last will and testament of 
Roderick Rutland, deceased, a caveat was filed thereto upon 
several grounds, and the issue thus formed was carrried to 
the appeal by consent. 

When the case was called for trial in the superior court, 
it was announced from the bench that the same would be 
.tried by aspecial jury selected from the list of grand jurors. 
After some objections, which we consider immaterial, that 
body was brought into court, and, upon the request of 
counsel for caveators, each member was put upon his voir 
dire, and all but fifteen disqualified themselves. 

The judge instructed the clerk to proceed under the 
voir dire, calling the list of traverse jurors, and in 
that way twenty-four were provided and the trial proceeded. 
A verdict was rendered for the propounder. Caveators 
submitted a motion for a new trial upon several grounds, 
one of which was the manner in which the jury was selected. 
The court refused the motion, and caveators excepted. 
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It will be conceded that if the jury which tried this case 
was an illegal jury, that their finding was also illegal, and 
that a new trial must be granted. 

There are two objections to the formation of this jury ; 
the first is, that under no law, and under no practice 
known to us in this state can a special jury be composed of 
one-half the members of a grand jury, and the other half of 
the members of the petit juries. And the second is, that 
under no law and no practice can a judge, when ascertaining 
that any number of the jurors called to sit in a case are dis- 
qualified, can select, indicate or direct, either through the 
clerk or the sheriff, particular persons who shall be called 
to complete the panel. | 

1. Prior to the constitution of 1868 jurors were divided 
into two classes, and their names drawn from separate 
boxes. The grand and the petit jurors of the same term 
could in no case serve together; petit jurors never served 
upon appeal causes, nor grand jurors of the term in criminal 
causes. Their oaths were different; the petit juror was to 
try a case according to the evidence, the grand juror accord- 
ing to equity and the opinion he entertained of the evi- 
dence. 

In 1868, however, the distinction was broken down by 
the constitution ; and, under a law of 1869, the names of 
competent persons were placed in the same box, and drawn 
therefrom indiscriminately, to serve either as grand or petit 
jurors, the latter of whom were to try all civil cases, unless 
the judge, in the exercise of his discretion, should call for 
a special jury to be chosen from the grand jury. So that 
it will be seen that the judge might send the parties litigant 
before the twenty-four petit or the twentry-three grand 
jurors. But no provisision was made by which if the one 
or the other should fail to furnish a complete legal panel, 
he could call in the other and supplement it therefrom, 
but he was remanded to the regular mode provided by 
law for filling up his juries by talegmen. 

But it is said that the constitution of 1877 authorizes 
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and allows this mode to be adopted, and in effect, if not 
in words, repeals the act of 1869. In art. 6, sec. 18, 
par. 2, the constitution declares that “The general assembly 
shall provide by law for the selection of the most experi- 
enced, intelligent and upright men to serve as grand jurors, 
and intelligent and upright men to serve as traverse jurors. 
Nevertheless, the grand jurors shall be competent to serve 
as traverse jurors.” It will be observed that the distinction 
between them is re-established, although the grand juror 
may be called to do traverse jury service. In what way 
may this be done? evidently in that way which was, or 
might be, provided by law. It was known to the framers of 
the coristitution, that persons in the grand jury box were 
liable to serve as traverse jurors in criminal cases, and in 
such civil ones as the judge in his discretion should require 
of them the performance of that duty, and the concluding 
words of the clause quoted were evidently put there to 
cover the two instances mentioned, as well as to prevent 
their competency being questioned. 

We are wholly unable to see how the judge had upon 
this trial any new power vested in him, either by the con- 
stitution or the law made to carry it into effect. When he 
sounded this case upon his docket, what power had he as to 
the juries? Simply to direct that the jury be chosen in 
one or the other of the modes provided by law, and when 
he had done this, he had exhausted his judicial discretion— 
was held to his election, without power to return, after he 
had secured fifteen qualified jurors, and adopt the other 
mode which he had rejected. Having ordered the jury to 
be chosen from the grand jury, when he found that he had 
only tifteen, he should have selected them just.as he would 
have done if, upon the organization of the body, only that 
number of the original panel had appeared. The only argu- 
ment against our view of this question was, that the law of 
1869 was repealed by the constitution of 1877. If this be 
true, then the answer to it is found in the fact, that if re- 
pealed the judge was wholly unauthorized by any law to 
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have the issue tried by a special jary taken from the grand 
jury. 

2. The second objection which we have named is as con- 
clusively error upon the part of the judge as is the first, 
and if exercised would lead to infinitely worse consequences. 
The right of trial by jury is to remain inviolate, and this 
right extends not only to the mode and manner of declaring 
who shall compose the juries, but also as to tke mode and 
manner in which they shal! be selected to try each particu- 
lar case. It would be a most dangerous power with which 
to clothe a judge, to say that he, upon the failure of a panel, 
might. indicate even in the remotest manner who should be 
called to complete it. 

In this case the judge finding himself in want of eight 
jurors, directed the clerk to call the first names upon the 
list of traverse jurors. In a legal sense who were they at 
that time and in that connection? They were nothing but 
talesmen selected by the judge to try this case, and not 
taken either from the same class of persons, whom he in 
his discretion had determined should sit in this case—they 
lacked one of the essential elements necessary to qualify 
them equally with their new fellow-jurors. If he could 
have had the first twelve called, he could have had the last 
called, or any part thereof, and put them upon the parties. 
It is no reply to say that the exercise of an unlawful power 
saves time or lessens expense; time, expense and conven- 
ience must yield to law. 

3. Complaints were made to the charge of the judge 
upon the manner in which he presented the law govern- 
ing the attestation of the paper offered as the will of the 
deceased, and as there is to be a new trial, and the same 
questions passed upon, we rule upon the subject as it ap- 
pears in this record. There is no unvarying and universal 
rule which can be laid down; each case must be determined 
by its own circumstances. That the will shall be signed in 
the presence of the testator, was to prevent a fraud’s being 
perpetrated upon him by substituting another for the true 
will. Therefore the attestation must be made at a time and 
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place where the testator can see that he is not imposed upon, 
and have cognizance of the persons and the act. The gen- 
eral rule is—‘if the situation and circumstances of the 
testator and witnesses are such as that the testator, in his 
actual position, might have seen the act of attestation, it is 
a good attestation;” 6th Ga., 539, and authorities there 
cited. 

The attestation must be in the presence of the testa- 
tor—that is where he may see it—there must be no obstruc- 
tion to prevent his seeing it, his posttion must be such as 
to enable him without change of s¢twation—not position— 
‘to see the witnesses subscribing the will by looking in that 
direction, and bringing within the scope of his vision the 
Jactum of the attestation. 

Judgment reversed. 


Smiru vs. DANTELLY. 


Where suit was brought on a note payable to plaintiff for the use of 
certain children against their father, an equitable plea setting up 
that defendant was their natural guardian, that plaintiff is insolvent, 
and if permitted to collect the money wiil appropriate it to his own 
use, and praying that upon defendant’s giving bond for the faithful 
management of the fund the note be decreed satisfied, should not be 
stricken on demurrer. 


Promissory notes. Equity. Pleading. Before Judge 
Smmons. Crawford Superior Court. March Term, 1879. 


Reported in the decision. 


R. D. Syirx; Bacon & Ruoruerrorp, for plaintiff in 
error. 


M. D. Srroup; Mitter & Cottier, for defendant. 


Warner, Chief Justice. 


This was a suit by the plaintiff against the defendant 
founded on an attachment, in which the plaintiff declared 
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upon three separate promissory notes—one of which, on 
the face thereof, was payable to the plaintiff for the benefit: 
of two Pasmore children, and three Smith children, to be 
equally divided between them. The other two notes were 
payable to the plaintiff or bearer, and not for the benefit of 
any one else. On the trial of the case the jury found a 
verdict in favor of the plaintiff for the sum of $640.00, 
besides interest. A motion was made for anew trial, which 
was overruled, and the defendant excepted. 

One of the errors complained of in the motion was the 
striking the defendant's equitable plea on motion of plain- 
tiffs counsel. The defendant alleged in his equitable plea, 
that the three Smith children mentioned in said note are bis 
own minor children ; that at the time said arrangement was 
made he was living in this state, but has since removed te 
the state of Mississippi, and has with him said three Smith 
children, and has all the burden to bear of maintaining and 
educating them, and that their interest will be better cared 
for and protected by him as their natural guardian than any 
one else, and that since the giving of said note and creating 
said trust for the benefit of his said children, the plaintiff 
has become insolvent. and if he is permitted to collect the 
money due defendant’s children, that he wi!l waste the 
same, and appropriate it to his own use, and thereby 
deprive his children of their interest in said note, and that 
he has never given any security as guardian or trustee 
of said children; therefore he prayed that the verdict in 
said case be so moulded that the plaintiff recover against 
him the amount due the Pasmore children, and that the 
balance due on said note be decreed satisfied, upon defend- 
ant, as natural guardian, giving bond with good security, 
conditioned for the faithful management and control ef 
that part of the money due to the defendant’s children 
upon their co:ing of age, or to pay over said amount to 
any other lawfully appointed guardian or trustee, and that 
upon his complying with these conditions the money com- 
ing to his children be allowed to remain in the defendant's - 

V 64-35 
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hands, ete. In view of the allegations contained in the de- 
fendant’s equitable plea, especially in regard to the plain- 
tiffs insolvency, it was error in the court to strike it. 
Let the judgment of the court below be reversed. 


Tue Nortuwestern Mourvat Lire Insurance Company vs. 
Witcoxon, administrator. 


The constitution of 1877, which provides that in a county where there 
isa city court, the judge thereof and of the superior court ‘ may 
’ preside in the courts of each other in cases where the judge of either 
is disqualified to preside,” does not give the right to the judge of a 
city court to exercise chancery powers and to grant or refuse in- 
junctions in vacation, no order being taken in term time for the de- 
termination of the case in vacation. Rulings so made by him are 
mere nullities. 


Jurisdiction. Courts. Injunction. Before Judge Lrs- 
TER. Fulton County. AtChambers. January 26th, 1880. 


Wilcoxon, administrator, filed his bill to marshal the as- 
sets of the estate, and for injunction against the sheriff of 
Fulton county, and the Northwestern Mutual Life Insurance 
Company and others. The immediate purpose was to en- 
join the sheriff from selling certain real estate under a 
mortgage fi. fa. in favor of the Northwestern Mutual Life 
Insurance Company against complainant’s intestate. Judge 
Hillyer, of the Atlanta circuit, being disqualified, the bill 
was presented to Judge Grice, of the Macon circuit, who 
sanctioned it, and granted a temporary restraining order 
until the application for injunction could be heard. The 
defendant, the insurance company, answered the bill. The 
case was heard before Judge Richard H. Clark, of the city 
court of Atlanta, and the injunction denied. 

The hearing was had during the term of Fulton superior 
court, but no decision rendered until vacation, when, by 
request of both parties, it was delivered. 
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The sheriff proceeded to sell. Wilcoxon, administrator, 
then applied to Judge George N. Lester, of the Blue Ridge 
circuit (Judge Hillyer being disqualified), for an injunction 
against said sheriff and the Northwestern Mutual Life In- 
surance Company, settiny up in his said bill that the tem- 
porary restraining order granted by Judge Grice had never 
been dissolved, or the case determined by any qualified judge 
of said state having jurisdiction. Judge Lester sanctioned 
the bill, and granted a temporary restraining order until 
the application for injunction could be heard. The de- 
fendant answered the bill, setting up Judge Clark’s re- 
fusal to grant the injanction. Upon the hearing Judge 
Lester granted the injunction prayed for, holding that 
Judge Clark had no jurisdiction to render his judgment 
in said case in vacation. The insurance company excepted. 


B. H. Hitt & Son, for plaintiff in error. 
Joun A. Wimpy; Ilopxins & Guienn, for defendant. 


J ACKSON, Justice. 


The sole question is whether the judge of the city court 
of Atlanta had the power, under the constitution of 1877, 
to grant an injunction when the judge of the superior court 
was disqualified, and when the superior court was not in 
session, and when the judge of the city court consequently 
was not presiding therein, and when no order had been 
taken in term, when the city judge did preside, to hear and 
determine the case in vacation ¢ 

The question must be settled by the words of the fifth 
section: of the sixth article of the constitution of 1877, 
which are as follows: “In any county within which there 
is, or hereafter may be, a city court, the judge of said court, 
and of the superior court, may preside in the courts of each 
other, in cases where the judge of either is disqualified to 
preside.” Supplement to Code, §627. No act of the legis- 
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lature has been passed to carry this clause into effect, and 
it must be construed by its own words. Those words only 
grant the power to the judge of the city court to preside 
when the judge of the superior court is disqualified, and 
they cannot be fairly construed to give the city judge all 
the chancery powers of the superior court judge, at cham- 
bers, without extending their import and plain meaning 
beyond what they will bear. He may preside in the supe- 
rior court when the judge of that is disqualified ; he may 
sit and hear any such case, ripe for hearing, in term ; he 
may, while presiding in such case, pass any order which the 
judge of the superior court could pass in term ; he becomes 
the impersonation of the superior court for that case dur- 
ing the term, and may exercise the powers of that court 
then and there while sitting on that bench ; but when that 
court adjourns, or he is not presiding therein, he becomes 
merely a city court judge, and the chancery powers of a 
superior court judge have passed from him. The judge of 
the superior court was right, therefore, to disregard the 
ruling made by him at chambers, and the judgment is af- 
firmed. 
Judgment affirmed. 


Harrison & Company vs. Toe Hatt Sare anv Lock 
ComPANY. 


. Where neither the judge who presided at the trial, nor the one who 
passed on the motion for a new trial, revised and approved the 
brief of evidence, and no legal reason is given for such failure, this 
court cannot hear the case except as to such assignments of error a 
do not depend upon the evidence for their decision. 

The judges of the superior courts of this state may alternate and 
preside for each other, although neither one be disqualified to sit in 
the cases tried. When the superior court of Fulton county was 
regularly convened by Judge Hillyer, of the Atlanta circuit, who 
thereupon announced that Judge Tompkins, of the eastern circuit, 
would preside for him, and retired, Judge Tompkins was clothea 





FEBRUARY TERM, 1880. 559 


Harrison & Co. vs. The Hall Safe and Lock Co. 





with full judicial authority to hold that court, whatever might be 
held as to the judicial tribunal set up by Judge Hillyer in another 
room in the same building. 


Practice in the Supreme Court. New trial. Judge. 
Practice in the Superior Court. Before Judge Hitryerr. 
Fulton Superior Court. October Term, 13878. 


Reported in the opinion. 
Z. D. Harrison, for plaintiff in error. 


D. F. & W. R. Hammonn, for defendant. 


CRAWFORD, J ustice. 


1. A motion was made by defendant’s counsel to dismiss 
the writ of error in this case, because there was no approval 
of the brief of evidence by the judge. 

Upon looking into the record we find that it was agreed 
to by the cvunsel, but it nowhere appears that the presid- 
ing judge who tried the case revised or approved it. “In 
every application for a new trial, a brief of the testimony 
in the cause shall be filed by the party applying for such 
new trial, under the revision and approval of the court.” 
No. 49, Rules Superior Court. Code, $4253. 

We are referred by counsel for plaintiff in error, to an 
agreement entered into by the counsel, and approved by the 
court, and which is in the following words: “It is agreed 
that the original papers recited in the foregoing motion, 
and mentioned in brief of evidence attached to said motion, 
may be used for all the purposes of this motion, and that 
copies thereof need not be included in said brief of evidence 
unless the case should be carried to the supreme court, in 
which event copies thereof shall be attached to said brief 
by the clerk. 

“Tt is further agreed that the facts stated in said motion 
are true, subject to be modified or amended by such proof 
in reference thereto as may be offered on the trial of said 
motion.” 
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Thereupon are entered by the judge, these words: “The 
foregoing agreement approved, and the facts stated in said 
motion for a new trial are certified to be true, subject to the 
condition stated in said agreement.” It will be seen that 
the agreement of counsel referred to three distinct matters : 
Ist, that the original papers recited in the motion and men- 
tioned in the brief of evidence attached, may be used for 
the purpose of the motion ; 2d, that copies need not be in- 
cluded unless the case should be carried to the supreme 
court ; and 3d, that the facts stated in the motion were true. 

The entry of Judge Hillyer simply is—that the agree- 
ment is approved, and the facts stated in the motion are 
true, but nowhere does he say that he approves the brief 
of evidence. 

Besides, it is shown in the record that Judge Hillyer did 
not preside on the trial, but that it was Judge Tompkins 
who presided, and there is no approval by him, and no rea- 
son shown why it was not done. 

Where neither the judge who presided at the trial, nor 
the one who passed on the motion for a new trial, revised 
and approved the brief of evidence, and no legal reason is 
given for such failure, this court cannot hear the case ex- 
cept as to such assignments of error as do not depend upon 
the evidence for their decision. This court in the case of 
Porter vs. The State, 56 Ga., 530, says that “the brief of 
evidence used on the motion for a new trial must have been 
approved by the presiding judge, notwithstanding the fact 
that it has been agreed upon by counsel, and this approval 
must affirmatively appear either in the bill of exceptions or 
in the record.” See also 60 Ga., 322; 55 Zb., 584, and the 
authorities there cited. 

2. There is but one ground, therefore, for our adjudica- 
tion in this record, and that is whether Hon. H. B. Tomp- 
kins, who presided as judge on the trial of the case, was 
without legal authority to do so, unless the judge of the 
circuit was himself disqualified, and, also, because he at the 
same time was trying another case in another room of the 
court-house of said county. 
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It appears that on the 25th day of November 1878, the 
superior court for Fulton county was in regular session, 
and was duly opened on that day, with Hon. George Hill- 
yer presiding, whereupon, after announcing that the Hon. 
H. B. Tompkins, judge of the eastern circuit, would pre- 
side for him during that day, and in his place and stead, 
he retired from the bench, and Judge Tompkins assumed its 
duties, and proceeded to the trial of this cause. 

We are very clear that under the facts stated the supe- 
rior court of Fulton county was in legal session under Judge 
Tompkins, whatever might be held as to the judicial tribu-. 
nal set up by Judge Hillyer in some other part of the build- 
ing. “ The jurisdiction of the judges of the superior courts 
is co-extensive with the limits of this state, but they are not 
compelled to alternate, unless required by law.” Code, 
§242. That the judges of this state may alternate and pre- 
side for each other, although neither one be disqualified to 
sit in the eases tried, we have no doubt. 

To alternate where one only was disqualified to try cases 
in his court, has been uniformly done—and we hardly think 
that it will be claimed that the presiding judge of the other 
court would be without legal authority to hold it. 

It is true that there are certain writs, such as certiorari, 
mandamus, habeas corpus, injunction and quia timet, as 
also certain specitied powers which each judge must grant 
or exercise in his own circuit, and no non-resident judge is 
permitted to do so, except in the absence, sickness, or dis- 
qualification of the judge of the circuit. 

In such a case, therefore, as is presented by this record, 
we are compelled to hold that the trial was legal, in so far 
as the authority of the judge was concerned, and that its 
judgment must be affirmed. 
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Gaskitt vs. Tue Strate or Geroreia. 


An act provided that ‘‘no suit begun under this act shall be in any 
manner settled, or compromised, or dismissed, without the consent 
and written order of the judge entered on the minutes.” Ina suit 
under this act, an order was taken in open court, both parties being 
either present or represented by counsel, sanctioning a compromise 
agreed upon. This order was signed by counsel for the state, and 
was entered on the minutes, which were approved and signed by the 
judge on the same day: 

Held, that if not conclusive, the minutes furnish at least the strongest 
presumptive evidence of the consent and written order of the court 
sanctioning the compromise. 


Courts. Evidence. Judgments. Presumptions. Prac- 
tice in the Superior Court. Before Judge Hittyer. Ful- 
ton Superior Court. September Term, 1879. 


A fi. fa. in favor of the state vs. Gaskill was levied on 
certain property, which was claimed by Gaskill e¢ a/. On 
the trial claimants moved to dismiss the levy because 
of defects in the fi. fa.; the motion was sustained and 
the levy dismissed. Counsel for the state then moved to 
amend the fi. fa.so as to make it conform to the judgment. 
Defendant’s counsel resisted this motion on the ground that 
there was no legal judgment to amend by. It appeared 
that the suit was originally brought by the state, on the 
information of C. P. McCalla, against Gaskill, to recover 
$15,000.00 under the act of December 15th, 1871, in relation 
to the recovery of money, etc., stolen or unlawfully or 
fraudulently converted or detained from the state. This 
act provided that no suit brouglit under it should be set- 
tled, or compromised, or dismissed, “ without the consent 
and written order of the judge entered on the min- 
ntes.” A compromise was agreed upon between the par- 
ties, and both being present or represented, an order was 
taken in open court in accordance with the terms agreed 
upon. This order, after stating the nature of the com- 
promise, closed thus: “ By the court. (Signed) John T. 
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Glenn, Solicitor General.” It was entered upon the minutes, 
which were approved and signed by the court. The ques- 
tion was whether the compromise was legal under the act 
of 1871, so as to form the basis of an execution. The 
court held that it was, and defendant excepted. 


Jno. A. Wimpey; McCay & Absporr, for plaintiff in 
error. 


R. N. Exy, attorney- general; Cottier & Cotter; My- 
natr & Hows tt, for the state. 


Warner, Chief Justice. 


The only question presented ‘by the record and the bill 
of exceptions in this case is whether the compromise and 
settlement of the case, as it appears in the record, was 
made with the consent and written order of the judge, as 
required by the 11th section of the act of 1871, which 
declares that “ No suit begun under this act shall be in 
any manner settled, or compromised, or dismissed, without 
the consent and written order of the judge entered on the 
minutes.” It appears from the record that an order was 
taken in open court, both parties being either present or rep- 
resented by counsel, sanctioning the compromise, which 
order was entered on the minutes of the court; and it 
further appears that said minutes of the court were ex- 
amined and approved by the presiding judge the same day 
the order of compromise was entered thereon. The min- 
utes of the court, if not conclusive evidence of the consent 
and written order of the court sanctioning the compromise, 
furnish the strongest sort of presumptive evidence of that 
fact, if the public records of the courts are presumed to 
speak the truth. In our judgment the record furnishes 
sufficient evidence that the compromise of the suit received 
the consent and approval of the judge and the court, in 
accordance with the provisions of the act of 1871. 

Let the judgment of the court below be affirmed. 
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Rosser vs. CHEeney ef a. 


1. Where an action of ejectment has been broughtand a bill is filed by 
defendant therein to enjoin the ejectment case, the court cannot, 
over the objection of either party, order the common law and 
equity case to be tried together. : 

. Although the court erred in ordering the two cases to be tried to. 
gether, yet under the previous rulings of this court, the verdict 
could not be other than it was, and the judgment is affirmed. 


Practice in the Superior Court. Verdict. Before Judge 
Speer. Rockdale Superior Court. August Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that the court ordered the ejectment case of 
Cheney et al. vs. Rosser and the equity case of Rosser vs. 
Cheney e¢ al., brought to enjoin the ejectment case, to be 
tried together, over the objection of defendant in eject- 
ment, and this is one of the errors complained of. 


J.J. Froyp; J. C. Barron, for plaintiff in error. 
Crark & Paces, for defendants. 


Jackson, Justice. 


This case was before this court as reported in 54 @a., 168, 
when it was held that the purchaser, Htosser, was affected with 
notice of the recitals in the deed from Cheney and wife to 
Russell, under whom Rosser held; and that those recitals 
showed that the property bought was homestead for the 
family, and the conveyance by husband and wife without 
the assent of the ordinary passed no title. That decision 
in the 54th fixed the law of the case in ejectment on the 
facts thereof. Subsequently the defendant in ejectment 
brought a bill in equity enjoining the suit in ejectment, 
and that bill was tried and the case again brought to this 
court and is reported in 59 Ga., 861, where the former rul- 
ing, as reported in the 54th supra, is virtually held to con- 
clude the parties, and the judgment for complainant in 
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equity was reversed on that ground, and it is there held 
that this land is the homestead of this family, at least so 
long as the original homestead in Jasper county is not re- 
claimed by, or restored to, the family. It was again tried, 
the jury found the same verdict, and the court below 
granted a new trial on the ground that the verdict was 
against the law of the case applicable to the facts thereof, 
and in 61 Ga., 468, that grant of a new trial for that reason 
was affirmed. The equity and common law cases were again 
tried together against the objection of Rosser’s counsel, 
when the verdict was at last rendered for the homestead in 
Yheney’s family, and Rosser excepted, and the case is again 
before us. 

We know of no law which empowers the superior court 
to try an equity and common law case at the same time 
and before the same jury against the protest and without 
the consent of either party; and the practice being with- 
out law is, in our judgment, wrong, and ordinarily would 
constrain us to grant a new trial; but the law of this case 
on its facts has been so often adjudicated by this court, and 
as the verdict must be repeated if tried again, law and facts 
as three times ruled demanding it, it would be produc- 
tive of no practical benefit, but a mere consumption of time 
and expense to the county to try it over, therefore in this 
case we shall not send it back, though the two cases at 
equity and law were tried together wrongfully, but we 
shall settle the litigation by affirming the judgment. 
Judgment aftirmed. 


GREENE vs. OvrrHant & HaAnnag. 


1, Where there was service, jurisdiction in the court of the amount 
and person, as well as judgment against the defendant, although 
such judgment may not have been founded on sufficient evidence, 
or rendered by default, it is conclusive as against an affidavit of il- 
legality based on causes anterior thereto. 

. The re-opening of the court by the magistrate and allowing the 
plaintiffs to prove the account, and thereafter entering a second 
judgment upon the papers, was without legal effect. 
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Illegality. Judgments. Justice Courts. Before Judge 
Simmons. Upson Superior Court. November Term, 1879. 


Report unnecessary. 
J. Y. Aten, by brief, for plaintiff in error. 
J. A. Corren, by brief, for defendant. 


Crawrorp, Justice. 


A fi. fa. in favor of defendants in error was levied upon 
certain cotton as the property of C. H. Greene, who filed 
his affidavit alleging that the same was proceeding illegally, 
because there was no judgment rendered by said court upon 
which to base said execution, and because the suit against 
him being on open account, and he served by leaving a copy 
summons at his house, no judgment by default could be 
rendered against him; and further, because after the entry 
of the judgment by default, and the court had adjourned, 
one of the plaintiffs appeared, proved the account, and a 
judgment was entered on the papers. 

1. Whenever an execution issues which does not follow 
the judgment upon which it is based, or following it, is 
proceeding after it has been satisfied, or after it has lost ite 
legal effect, for any cause arising subsequent to the judg- 
ment, then it may be arrested by affidavit of illegality. 
The office of such affidavit is only to stay the progress of 
the execution until the defendant can be heard in the court 
from whence it issued, and then only upon some matter 
not reaching behind the judgment. The only exception to 
this general rule is where there was no service upon the de- 
fendant, or he has not had his day in court. 

Applying, then, the law to this case, the defendant shows 
by his own oath that he was served ; that he did not appear 
or plead ; that he suffered judgment to go against him both 
by default and by proof; that he entered no appeal ; ap- 
plied for no certiorari ; makes no defense against the jus- 
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tice of the claim ; and after the lapse of eight months files 
illegality to the fi. fu., setting up nothing subsequent to 
the date of the judgment as a ground for its arrest. 

The record shows service, jurisdiction of amount and 
person, as well as judgment against the defendant, and al- 
though it may not have been founded upon sufficient evi- 
dence, or even by default, it is conclusive as against an affi- 
davit of illegality for causes anterior thereto. Hood vs. 
Parker, September Term 1879, not yet reported; 7 Ga., 
204; 8 7b., 143; 11 Zb., 137-220; Code, $3671. 

2. The re opening of the court by the magistrate. and 
allowing the plaintiffs to prove the account, and thereafter 
entering judgment upon the papers was without legal 
effect. It isthe duty of magistrates to keep a docket of all 
cases brought before them, in which must be entered the 
names of the parties, the returns of the officer, and the en- 
try of the judgment, specifying its amount and the day of 
itsrendition. The entry ofthe judgment in this case on the 
papers after it was regularly entered upon the docket and 
disposed of by the court, was a nullity, and cannot therefore 
affect that judgment entered as directed by law. Code, 
§457. 

Judgment affirmed. 


Mut.ican vs. Perry, administrator. 


. The question of the sale of certain property being submitted to ar- 
bitration, a part of it being in the possession of the vendee, an 
award that the vendor “‘ retain all the property, both real and per- 
sonal, sold by him,” includes a re-delivery of that already delivered 
to the vendee. In a suit under the award for the amount awarded 
to the vendee, property retained by him is a proper deduction, the 
burden of proof being on defendant. 

. The award itself is the best evidence of its meaning. The testi- 
mony of one of the arbitrators as to what was intended, and his con- 
struction thereof, was not admissible. 
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3. An award which provides that the vendor retain the property sold 
ani pay to the vendee $1,800.00, does not make re-delivery of property 
in the hands of the vendee a condition precedent to recovering the 
amount awarded to him. The value of property retained by the 
vendee would be a proper deduction from such amount in a suit 
therefor. 


Arbitrament and award. Evidence. Set-off. Before 
Judge Crisp. Early Superior Court. October Adjourned 
Term, 1879. 


Reported in the decision. 


Arruour Hoop, Jr.; Bacon & Rutuerrorp, for plaintiff 
in error. 


E. C. Rowsr, for defendant. 


Warner, Chief Justice. 


The plaintiff sned the defendant’s intestate to recover the 
sum of $1,800.00, which he claimed to be due him on an 
award. On the trial of the case the jury, under the charge 
of the court, found a verdict in favor of the defendant. 
A motion was made for a new trial on various grounds, 
which was overruled, and the plaintiff excepted. It appears 
from the evidence in the record that Mulligan and B. W. 
Keaton, by his agent, B. O. Keaton, submitted certain mat- 
ters in dispute between them to the award of arbitrators, 
a copy of which submission and award is as follows: 


“Strate or Georara—County of Early. 


‘* Whereas, there is a certain matter of controversy between John B. 
Mulligan of the one part,and Benjamin W. Keaton of the other part, 
which is proposed to be submitted to arbitration in said county. 

‘Now, the said John B. Mulligan and Benj. W.'Keaton, by his attor- 
ney in fact, Benj. O. Keaton, do hereby agree, promise and bind them- 
selves, heirs and assigns, to abide and perform the award of the fol- 
lowing named arbitrators and umpire, in the penal sum of twenty 
thousand dollars, to be collected out of either of said parties who may 
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refuse to abide by and perform their respective liabilities made in 
award of said arbitrators and umpire, should there be one. 

“The arbitrators selected and agreed upon by the parties are G. W. 
Holmes and A. R. Ransome, of said county, who are authorized, should 
they fail to agree, to call in an umpire. The points submitted are, 1st, 
the said John B. Mulligan claims to have bought in good faith two 
thousand acres of land, more or less, with the stock of every descrip- 
tion, and provisions of every description on said plantation in Early 
county, excepting a portion of household furniture, a carriage and 
two mules, for the sum of $:2,000 in specie, which the said Keaton 
denies, but claims such sale was made by «a representative to said 
Mulligan, that his father advised such a sale. Subsequent to the sale, 
as claimed to have been made, both of the said parties agreed, after a 
misunderstanding between them, to submit all the matters in con- 
troversy between them to arbitration 

‘‘Now, the said parties do agree and bind themselves as aforesaid, to 
submit all the matters in controversy between them, both the said pur- 
chase and sale, and services of said Mulligan as said Keaton’s agent 
prior to such trade. 

‘‘In witness whereof, both of the said parties have hereunto set their 
hands and seals this 19th day of February, 1866. 

‘Signed, sealed and delivered in presence of G. W. Holmes and A. R. 
Ransome. 

Joun B. MULLIGAN, 
Beng. O. KEATON.” 


RETURN OF REFEREES. 


v8. 


“‘JoHN B. MULLIGAN 
‘“‘Benyg. W. KEATON 


‘In the matter of controversy referred to us by the said parties, we 
have, after hearing evidence and a due consideration of the same, con- 
cluded and agreed thut it is fair and equitable for B. W. Keaton to re- 
tain all the property, both real and personal, sold by him to John B. 
Mulligan, and that the said Keaton pay to said Mulligan the sum of 
eighteen hundred dollars in currency. 

‘This we have mutually agreed upon as our award between the said 
parties. 

‘*Witness our hands and seals this February 20th, 1866. 


“Signed within the presence of 
A. R. RANSOME, 


G. W. HoLMEs.” 
The defendant pleaded that he had offered to pay the 
plaintiff the $1,800.00, provided the plaintiff would comply 
with the award on his part, and return the property, or 








570 SUPREME COURT OF GEORGIA. 

i eal “Mulligan vs. Perry, administrator. 
account therefor, which the plaintiff refused to do, and 
attached to his plea a bill of particulars, specifying the 
property and the value thereof. 

1. The fair and legal interpretation of the award, in 
view of the submission, is that the plaintiff should surren- 
der the possession of the property purchased by him, so as 
enable the defendant to retain all of the property which the 
plaintiff claimed had been sold to him, and that the defend- 
ant should pay to the plaintiff $1,800.00. If the plaintiff has 
not surrendered the possession of the property to the de- 
fendant, as specified in his plea, nor properly accounted 
for it (the same being a part of the property sold) then, 
upon proof thereof by the defendant, and the value of the 
property not so surrendered nor accounted for, it may be 
deducted from the plaintiff's claim of $1,800.00; but the 
burden of proof is on the defendant to prove the allegations 
in his plea. Until the contrary appears, the presumption — 
is that every man performs all his legal and social duties, 
and, therefore, the plaintiff will be presumed to have per 
formed his legal duty under the award until the contrary 
is shown. 

2. One of the errors complained of in the motion was 
the admission of the testimony of, Holmes, one of the 
arbitrators, over plaintiff's objection, explaining what was the 
ineaning of the award. The award itself was the highest 
and best evidence of its meaning, and the construction 
thereof was a question for the court, and it was error to 
admit the evidence of Holmes, one of the arbitrators, as to 
his construction of it. 

3. The court charged the jury to the effect that before 
the plaintiff could recover the $1,800.00, the amount of the 
award, it must appear that he had complied with the con- 
dition of the award, and that if any of the property of 
B. W. Keaton went into plaintiff's possession, it must appear, 
before the plaintiff can recover, that he had delivered all of 
said property to the defendant, or accounted for the value 
thereof. This charge of the court was error in view of the 
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terms of the award. The award gave to the plaintiff $1,800.00 
unconditionally ; that became his legal right under it. The 
defendant’s legal right under the award was to have and 
retain the property which had been sold to the plaintiff, or 
the value thereof. If the plaintiff has not accorded to the 
defendant his legal right under the award, by turning over 
the property to him, or accounting for its value as alleged 
in the defendant’s plea, then the defendant would be en- 
titled to have the proven value of such property deducted 
from the plaintiff's demand of $1,300.00, in a suit between 
themselves, the burden of proof being on the defendant 
to sustain the allegations in his plea, and that was the legal 
effect of the ruling of this court in this same case in 58 Ga., 
483, where we said “that if Mulligan had not made a clean 
delivery of the property, or payment of money, that the 
jury ought to deduct the deficiency from his $1,800.00, and 
in case the deficiency amounted to $1,800.00, then they 
ought to find for defendant.” In our judgment the court 
erred in overruling the defendant’s motion for a new trial. 


Let the judgment of the court below be reversed. 


Exus vs. Tue Unrrep Srates Ferrinizing anp CHEMICAL 
CoMPANY. 


. That a verdict for the plaintiff is too small is not good ground of 
exception by defendant. 

. Where a father and son lived together, the latter cultivating a part 
of the former’s land and attending to the entire farm, and the son 
went with his father’s wagons and teams to purchase guano, it was 
admissible to show that in making the purchase he stated that the 
guano was for the use of both of them. This formed a part of the 
contract. The effect which it would have on the father would de- 
pend on proof of the agency of the son. 

. Where one of two parties must suffer by reason of the fraudulent 
conduct of a third, he who places it in the power of the latter to 
perpetrate such fraud must lose rather than the other. 

. Where a son obtained guano on a credit by fraudulent representa- 
tions that he was purchasing for himself and father jointly, and on 


V 64—36 





572 SUPREME COURT OF GEORGIA. 


Ellis vs. The United States Fertilizing and Chemical Co. 


discovery of the fraud, the agent of the vendor demanded a return 

of the guano, and was referred to the father, who agreed to take it 

and use it if a specified reduction should be made in the price, which 

was assented to, he thereby became liable as an original contractor. 
. The verdict is supported by the evidence. 


Practice in the Supreme Court. Verdict. Evidence. 
Fraud. Contract. Before Judge Bucnanan. Spalding 
Superior Court. August Term, 1879. 


Reported in the decision. 


S. C. McDantzt, for plaintiff in error. 
D. N. Martin; Srewart & Hart, for defendant. 


JACKSON, Justice. 


This company, through its agent, Cole, sued W. A. Ellis 
and the plaintiff in error, J. T. Ellis, for the sum of two 
hundred and eighty-five dollars, as alleged in the complaint, 
but the bill of particulars shows two hundred and seventy-five 
dollars. The jury found two hundred and fifty dollars, with 
interest frum the sale. A motion was made for a new trial 
by J. T. Ellis on various grounds; the court overruled the 
motion on each of them, and on that judgment error is 
assigned here by him. 

1. The first ground of the motion is that the verdict is 
too small. That cannot hurt the plaintiff in error, if true, 
and we do not deem it necessary to make the calculation 
over again for the jury. If the party complaining of its 
being too little be aggrieved by it, let him pay what he 
thinks is the precise overplus that the jury did not find, and 
doubtless the plaintiff in the court below will accept it. 

2. The second ground is that the court admitted the evi- 
dence of Cole, the plaintiff's agent, as to what the defend- 
ant, W. A. Ellis, said when he made the contract for the 
fertilizer, contending that it was not admissible against J. 
T. Ellis. The facts, as set up and sworn to on the part of 
the company, are that the two Ellises are father and son, the 
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son living with his father; that he attended to the farm for 
his father, having the privilege to cultivate some of the land 
for himself; that he got the fertilizer from Cole when he 
had the father’s wagons and teams, and Cole let him have 
it, charging it to toth, and when he did so let him have it, 
W. A. Ellis said that it was for both, and such was there- 
fore the contract made between the agent of the company 
and W.A.Ellis. To the latter part of this evidence, to-wit, 
what W. A. Ellis said as to the parties for whom he bought 
it, the objection was made, and that evidence being admit- 
ted, error is assigned upon it. The court did right to let 
the evidence in. It was the contract between these two 
men, and what each said made it; and Cole had the right 
to give his recollection and version of it as well as W. A. 
Ellis, and the company was not restricted to W. A. Ellis 
as the only witness, because he was a competent witness. 
As to what effect it should have on J. T. Ellis, depended 
upon all the facts and cireumstances of the case tending to 
show agency in the son for the father, one of which is the 
fact that he lived with him, managed his planting for him, 
and had his wagons and teams, and with them hauled the 
fertilizer home. 

3. Error is also assigned that the court charged to the 
effect that where one man puts it in the power of another 
to cheat a third, the man thus giving the opportunity to 
the second must suffer rather than the third innocent mau. 
This isthe law. It is applicable to this case, if, from all the 
circumstances, the jury should believe that the conduct of 
J. T. Ellis, in allowing his son to control his teams and 
wagons, and manage his planting interests that year, though 
he did have the right to cultivate a part of the place for 
himself, and subsequent circumstances in regard to J. T. 
Ellis’ ratification of the contract made by his son on 
terms, if this conduct, in the judgment of the jury, enabled 
the son to cheat the company, then the charge is not with- 
out evidence, and is not hypothetical, but has basis on which 
to rest. It makes no difference whether J. T. Ellis intended 
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the fraudulent use of his conduct towards his son, by the 
son or not, if by that conduct the innocent party was led to 
part with goods he would not have sold but for the advan- 
tage the son got over him by reason of the conduct of the 
father. Code, §3174. 

4. Another ground on which the motion is based, is that 
the court charged to the effect that fraud would annul 
the title in W. A. Eliis, and if Cole was taking steps to 
get back the fertilizer, and pending efforts that way, J. T. 
Ellis promised to use it and pay for it if the price was put 
$2.50 less per ton, then J. T. Ellis would be liable as an 
original contractor. We think that this is law, and the 
charge is based on evidence enough to support it. Fraud 
certainly operated to make the sale void. Code, §$$2633, 
2751, therefore no title passed, and Cole, tor the company, 
could have recovered the manure in an action of trover. 
There is evidence that he did say to W. A. Ellis that he 
wanted it back, that he was referred to his father, that after- 
wards, at the drug store, the father agreed to take it and use 
it, and therefore there is evidence to support the charge. 

5. The other specific grounds of the motion were aban- 
doned here, leaving the general allegations that the verdict 
is contrary to the charge, to the law, and to the evidence. 
The charge gave the law substantially to the jury, and the 
law of the case was administered, if there be evidence to 
sustain the verdict. 

What is the evidence, looking to the company’s side, 
which the jury believed, and had a right to believe to be 
the truth? As made by the seller the case is this: W. T. 
Ellis owned a farm; three sons lived with him; W. A. 
Ellis, about 27 or 28 years old, cultivated for himself a part 
of his father’s land, and managed the rest the year the 
fertilizer was used, his father being in bad health; he con- 
tracted for the fertilizer, with his father’s wagons and teams 
in his possession, and used them to haul it to his father’s 
home; the quanity bought by him far exceeded any amount 
that he himself could have used on the few acres he eculti- 
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vated for himself, and, being hauled home to his father’s, 
must have been designed for the father’s farm, and the 
father must have known it was too much for the son’s use ; 
Cole’s suspicions seem to have been aroused by W. A. Ellis’ 
dealings with other dealers in fertilizers in Griffin, and he 
went to the farm to try and recover the fertilizer W. A. 
Ellis had got ; at his, W. A.’s instance, he drew a note for 
J. T. Ellis, the father, to sign; J. T. declined to sign when 
it was presented to him by W. A.; Cole saw him about it at 
a drug store, when he agreed to take, use and pay for itat a 
reduced price; this both refused to do, and suit was brought 
for the manure at the reduced price; it was used on the 
farm of J. T., the father, and for his cotton crop, and no 
complaint is made that it proved to be bad, or was not fer- 
tilizing, and did not add to the crop; J. T.’s, the father’s de- 
fense, is that he bought it from W. A., hisson; gave a buggy 
and horse for it; another buggy got back into the father’s 
hands, and the horse into a younger brother’s hands, who 
was under twenty-one years of age ; and these facts being be- 
lieved by the jury, the question is,do they furnish evidence 
sufficient to sustain a verdict which made father and son both 
liable? In our view the question is one of fraud or no fraud, 
and the jury found that the facts authorized them to find such 
fraud in all the circumstances considered together, as to con- 
nect father and son in the joint purchase and use of the fer- 
tilizer, and in a joint effort to fix up the transaction so as not 
to pay for it, after it was used successfully in increasing the 
cotton crop of the father. Our Code, §2751, declares that 
“fraud voids all contracts. Fraud may not be presumed, 
but being in itself subtle, slight circumstances may be euffi- 
cient to carry conviction of its existence.” And questions 
of fact, especially in respect to fraud, are for the jury. 

In this case it may have existed, the circumstances point 
to its existence, the plaintiff has not been paid for his goods, 
they were used by, and they have benefitted, the very defen- 
dant who brings the ease here ; he must have known that 
his son had not paid for the guano when he says he bought 
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it from him, and subtle as the frand may be in this case, the 
jury have ferreted it out, the presiding judge has approved 
their finding, and there being evidence enough to support 
the verdict, though the testimony is quite conflicting, we 
are prevented from interfering by our well-settled rule in 
such cases, even if we did not ourselves approve the verdict. 
It is in this case clearly authorized by all the circumstances 
in proof. 
Judgment affirmed. 


Tue Srar Grass Company vs. Lonatey & Rosinson. 


. Where the return of the magistrate to a writ of certiorari accepts 
the statement of counsel in the petition, and certifies the same asa 
fuir representation of what transpired as far as he claims to remem- 
ber it, the return is defective, but the certiorari should not be dis- 
missed. The remedy is by filing exceptions. 

. This case having been called at the first term, out of its order, ex- 
ceptions then filed were not too late. 

. Where a mixed question of law and fact is involved, in a case 
brought before the superior court by certiorari, and where it is 
remanded for a new trial, instructions as to the law should be given 
for the guidance of the magistrate. 

. If the plaintiff priced its goods to defendants, who ordered at that 
price, and the plaintiff delivered them to a common carrier con- 
signed to the defendants, that was such a delivery to them as to 
make the sale complete at the price named. 

(a). If the plaintiff afterwards notified defendants that there was a 
mistake in the price, and not to use the goods except at a larger 
price, this would not change in any way the rights of the parties 
although they may have been used, unless the defendants assumed 
to pay the additional amount claimed. 


Certiorari. Practice in the Superior Court. Sales. 
Delivery. Before Judge Hittyer. Fulton Superior Court. 
October Term, 1879. 


Reported in the opinion. 


Z. D. Harrison ; 8. N. Connatty, for plaintiff in error. 


D. F. & W. R. Hammonp, for defendants. 
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CrawrForp, Justice. 


The bill of exceptions in this case, sets out three grounds 
of error as having been committed by the judge below 
upon the hearing of the certiorari, which he sustained and 
remanded for a new trial before the justice. 

1. That the certiorari should have been dismissed because 
the evidence was not sufficiently verified by the magistrate 
to authorize the superior court to pass on the case. 

This objection was well taken, because the magistrate had 
accepted the statement of the counsel in his petition for 
certiorari as his return, and had certified the same up as 
being a fair representation of what transpired before him 
as far as he claimed to remember it. The court did not 
dismiss, but called on the opposite counsel to respond to 
the objection, who proceeded to tile exceptions to this im- 
perfect return, which was allowed by the court, and the 
defendant in the certiorari excepted because it was too 
late, the case being in order for trial, as claimed by defen- 
dant. 

2. The law is clear that such exceptions shall be filed in 
writing, specifying the defects, and that notice shall be 
given to the opposite party before the case is called in its 
order for hearing. This, therefore, would have concluded 
the right of the party to file the exceptions but for the fact 
that the judge certifies “ that the case was not reached and 
sounded in its order for trial or hearing, on any regular call 
of the certiorari docket,” as wel) as the further fact that it 
also appears that it was at the first or return term of the 
certiorari. Where the answer of the magistrate does not 
reply specifically to the allegations set out in the petition, 
or fails to certify and send up the whole of the proceedings 
had before him, a motion to dismiss is not the proper mo- 
tion to submit, but exceptions should be filed, and if sus- 
tained, the court will order the magistrate to perfect and 
send up his answer. Code, $4062. 

3. In this case the answer having been held to be defec- 
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tive, the same was amended, and when the certiorari was 
again called, argument was had thereon, and it was sustained 
hy the court and the cause remanded for a new trial, to all 
of which the defendant excepted. 

It is claimed that the testimony being before the superior 
court, the judge should have decided the case. 

Wherever the error set out in the certiorari is one of law 
which must finally govern the case, and the court is satisfied 
that no question of fact is involved, then it is the duty of 
the jucge to make a final decision. Code, §4067. 

Where there isa mixed question of law and fact, and of 
which complaint is made in the certiorari, and the case is 
remanded for a new trial, it should be done with instruc- 
tions as to the law for the guidance of the magistrate in the 
rehearing ordered. 

4. In this case, if the testimony shows that the plaintiff, 
upon inquiry, priced its goods to the defendants, and there- 
upon the defendants ordered at that price, and that the 
plaintiff then delivered them to a common carrier, con- 
signed to the defendants, that was such a delivery to them 
as to make the sale complete, and at the price named. 

If it should further appear, that afterwards plaintiff noti- 
fied defendants that there was a mistake in the price, and 
not to use the goods except at a later and larger invoice 
price, this would not change in any way the rights of the 
parties, although they may have been used, unless the de- 
fendants assumed to pay the additional amount claimed. 
The acceptance of a draft for the disputed sum, and the 
payment thereof, would be evidence quite sufficient, nothing 
_ @lse appearing, to defeat a set-off of this excess when filed 
to another suit between the same parties, but such testimony 
would not be absolutely conclusive against them, and other 
satisfactory proof might be offered to overcome it. 

These matters of fact made it proper in the judge below 
to order a new trial, and his judgment is atlirmed. 
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Usry vs. Usry et al. 


Where, on a bill to cancel a deed and recover land conveyed by it, the 
jury found for the complainant four hundred acres of the land “by 
his refunding to the defendant $987.50,” such refunding was a con- 
dition precedent to an absolute recovery, and until it took place no 
lien in favor of complainant’s attorneys could attach to the land. 


Attorney and client. Lien. Verdict. Before R. W. 
CarswELL, Esq., Judge pro hac vice. Glasscock Superior 
Court. August Term, 1879. 


Reported in the decision. 


James WuireueapD, by brief, for plaintiff in error. 


“Cuarzes 8. DuBosr; H. D. D. Twiges, by brief, for 
defendants. 


Warner, Chief Justice. 


On the first of September, 1872, Samuel H. Usry filed 
his bill in equity, in Glasscock superior court, vs. Peter 
Usery. Said bill prayed the cancellation of a deed dated 
November 10th, 1868, conveying a certain tract of land 
from the said Samuel H. Usry to the said Peter Usry. The 
bill alleged that said deed was void and ought to be can- 
celed. 

1. Because of the minority of the said Samuel H. Usry 
at the date of its execution. 

2. Because of gross inadequacy of consideration—the 
allegation being that the said Samuel H. Usry received only 
three hundred and five dollars for said land, which amount 
was tendered back to said Peter Usry. 

3. Because of fraud in the procurement of said convey- 
ance. 

Peter Usry, by plea and answer, defended upon the fol- 
lowing grounds: 

1. The failure of the said Samuel H. Usry to disatirm 
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his contract within a reasonable time after attaining his 
majority, even if he was a minor when said deed was exe- 
cuted, which fact the answer denied. 

2. His answer denied all fraud in the procurement of 
said deed, or that the price was znadequate, and averred that 
the said Samuel H. Usry had received from him for said 
land between six and seven hundred dollars. 

Said cause was tried at the August Term, 1875, of Glass- 
cock superior court, and the following verdict returned : 
“We, the jury, find for plaintiff four hundred acres of land 
unimproved of the eight hundred acre tract of land, by Acs 
refunding to the defendant nine hundred and eighty-seven 
50-100 dollars, also the defendant pay costs.” No decree 
was entered upon this verdict. 

Peter Usry filed his bill vs. Samuel H. Usry to February 
term, 1876, of said court, wherein he prayed that the time 
be fixed within which said Samuel II. Usry should have 
the privilege of redeeming said land. 

Hon. E. H. Pottle, Chas. 8S. DuBose, Esq., and H. D. D. 
Twiggs, Esq., were, on their motion, made parties defend- 
ant, and filed an answer claiming that as solicitors of Sam- 
uel H. Usry in the previous equity case for cancellation of 
deed, they had a lien on said land for fees. It was admit- 
ted that said attorneys were the solicitors of Samuel H. 
Usry, and that their services were worth two hundred dol- 
lare. 

The evidence showed that the condition of the verdict 
had not been complied with by Samuel H. Usry, he never 
having refunded to Peter Usry, or offered to do so, the 
nine hundred and eighty-seven 50-100 dollars, or any part 
thereof, as required by the verdict. Among other direc- 
tions, the court charged the jury as follows : 

“That the legal effect and result of the verdict of the 
jury in the equity cause previously tried, was a finding for 
the complainant, and a recovery for him of the land in 
dispute, and the creation of a claim or lien on the land to 
Peter Usry for the sum of nine hundred and eighty-seven 
50-100 dollars; also, by operation of law, a lien, called an 
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attorney’s lien, attached to this land in favor of the defend- 
ants here, who were the attorneys at law of Samuel H. Usry, 
for their services rendered in the equity case previously 
tried, by reason of which the recovery of the land was had, 
so the status of the case is this: Peter Usry is the occupant 
of the land, which is subject to two claims and liens. The 
attorneys’ lien, which is paramount and superior, for their 
fees for services rendered in the recovery of the land, and 
the claim and lien of Peter Usry for $987.50, established 
and created by the verdict.” 

Under this charge of the court the jury found a verdict 
that the defendant Samuel H. Usry, should have until the 
25th of December, 1879, to refund the $987.50, and also 
found that the attorneys of Samuel H. had a lien on the 
land for their fees to the amount of $200.00. A motion 
was made for a new trial, on the ground of error in the 
charge of the court, and because the verdict was contrary 
to law, which was overruled, and the complainant Peter 
Usry excepted. 

The 1989th section of the Code declares that attorneys 
at Jaw shall have a lien for their fees upon all suits for the 
recovery of real property as well as on the property recov- 
ered, and provides for the enforcement of the same. The 
attorneys at law of Samuel H. Usry had no lien for their 
fees on the land of Peter Usry, and the Jand is his until 
Samuel H. pays the $987.50; in other words, Samuel H. 
has not recovered the land £0 as to give his attorneys a lien 
upon it for their fees as contemplated by the statute, and 
will not be entitled to recover the possession of it until he 
pays the $987.50. When he becomes entitled to the pos- 
session of the land then his attorneys will be entitled to a 
lien thereon for their fees. It may be that Samuel H. will 
never comply with the condition so as to entitle him to re- 
cover the possession of the land from Peter Usry, and it 
will hardly be contended in that event that Samuel H. Usry’s 
attorneys would have a lien on Peter’s land for their fees 
due them by Samuel H. 

Let the judgment of the court below be reversed. 
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1, Where parties to a pending case referred the matters in dispute to 

arbitrators, without any order of court for that purpose, and an 
awur| was made and returned into court, and exceptions filed 
thereto, on the trial of the issue so formed it was not error to allow 
the award to be introduced in evidence without being proved. 
Parties to a pending case may referthe matters involved to ar- 
bitration without an order of court. 
(a.) An exception to an award which alleges a mere error of judg- 
ment in the arbitrators in giving weight to certain parts of the evi- 
dence,or in failing to give proper weight to other parts, is demurra- 
ble. 

. Exceptions to an award do not bring the whole case up de novo, 
New evidence is admissible to show that the award is the result of 
fraud, accident or mistake, that there was a reference to chance, or 
that it is otherwise illegal, but not for the purpose of merely 
strengthening the case made before the arbitrators, 

A judgment in favor of a party can be no ground of exception by 
him. 

If an exception to an award on the ground that it is contrary to and 
against the evidence be sufficient to be considered at all, it is for the 
jury, not the judge. 

. The charge of tie court in this case, taken as a whole, is suffi- 
ciently full, ; 

. One who seeks to set aside an award on the ground that it is the re- 
sult of mistake, must show that mistake; nor is it sufficient to infer 
a mistake because the weight of the evidence was against the 
award, 

. Where the case is fully covered by the general charge, the failure to in- 
struct the jury on a particular branch of it is not error in the absence 
of a request. The failure to charge here complained of was not 
error, as there was no evidence to warrant it. 

. There being evidence to support the verdict, and the presiding judge 
approving the finding, we will not interfere. 


Arbitrament and award. Evidence. Practice in the 
Supreme Court. Charge of Court. New trial. Before 
Judge Speer. Newton Superior Court. September Term, 
1879. 


In 1864 Green B. Almand died testate. His will, among 
other things, provided as follows: “The whole of my es- 
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tate, of every kind, I direct to be left in the possession of 
my wife, the income accruing thereon to be by her used 
for the support of herself and my only son, during her 
natural life, widowhood, or until my son becomes of age; 
and in the event of my said wife’s marriage, I direct that 
one-third of all my property be allowed her by my execu- 
tors hereinafter appointed ; and the residue of my estate, 
after such division, I direct to be held by my said executors 
for my only son until he becomes of age, and in the event of 
her death before marriage, then my whole estate to be given 
to my only son, and if my wife and son should survive 
until my said son becomes of age, then my wife to have 
one-third and my son the other two-thirds.” 

Hardin qualified as executor. The widow retained pos- 
session up to her marriage in 1877. In the same year Al- 
mand, the son, cited Hardin, the executor, to appear before 
the ordinary for a final settlement. On the trial, the ordi- 
nary rendered judgment against the executor for $7.61, and 
plaintiff entered an appeal. After the adjournment of the 
term of the superior court to which the appeal was re- 
turned, the parties signed the following agreement to sub- 
mit to arbitration : 

‘* Whereas certain disputes exist between the parties, and that the 
same is now in litigation in Newton superior court, on appeal from 
the court of ordinary of Newton county, said suit arising from the act- 
ings and doings of the said John F. Hardin, executor of G. B. Almand, 
the said M. W. Almand being a legatee under the will of said G. B. 
Almand. Now it is agreed by and between the plaintiff and defend- 
ant in the above stated suit that said case be referred to the arbitra- 
ment and award of John J. Stephenson and Capers Dickson, Esqs., 
both of said county, as arbitrators, and E. F. Edwards, as umpire; that 
they have power to look into and investigate all matters touching the 
actings and doings of the said John F. Hardin as executor of G. B. 
Almand, and make a full and fair settlement between the parties. 
That they may receive and hear such evidence as may be offered by 
each of the parties, and after hearing the same make an award in 
writing, signed and sealed; which said award shall be final and for- 
ever conclusive upon the parties in regard to the final settlement of 


said executor with said legatee, M.W. Almand. It is agreed that said 
arbitrators may meet this day and dispose of said case, and when said 
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award is made, then returned to the adjourned term of Newton supe- 
rior court, or other term, and be made the judgment thereof. In wit- 
ness whereof we have hereto set our hands and seals, this day and 
year above written.” 

The principal points of dispute seem to be whether the 
claims in the hands of the executor were insolvent, or 
whether he could have collected them; and also whether 
certain fi. fas. held by him against one Osborn should have 
been collected, or whether they had been paid off by the 
testator to protect certain land which he bought from Os- 
born, and formed a part of the consideration paid for the 
land. The specific claims which were thus contested, and 
the evidence in regard to them, pro and con, are not 
necessary to an understanding of the points decided. The 
other facts are set out in the decision. 


J. J. Firoyn, for plaintiff in error. 
A. B. Soums; Crarx & Pack, for defendant. 


Jackson, Justice. 


Pending a suit in Newton superior court, the parties, 
without an order of court, submitted their differences to arbi- 
tration, the arbitrators made an award, and on the motion 
to make that award the judgment of the court, exceptions 
thereto were filed by Hardin; the jury sustained the award 
except as to fees of the arbitrators, and Hardin moved fora 
new trial; that motion was overruled and he excepted. 

The arbitrators and umpire made the following award: 


“The undersigned, to whom was referred the matter in dispute be- 
tween John F. Hardin, executor of G. B. Almand, deceased, and M. 
W. Almand, both of the county of Rockdale, respecting the actings 
and doings of the said John F. Hardin, executor of G. B. Almand, 
upon and by virtue of an application made to the court of ordinary of 
said county, on the 13th day of March, 1877, by M. W. Almand, a leg- 
atee under the will of the said G. B. Almand, asking for a final settle- 
ment between himself as legatee as aforesaid and John F. Hardin, 
executor of G. B. Almand, deceased, which application was heard 
and determined by the court of ordinary on the 19th day of April, 1877; 
and on the 21st day of the same month, an appeal was entered to the 
superior court of said county by M. W. Almand, lIegatee as aforesaid; 
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and on the 24th day of October, 1877, articles of agreement and sub- 
mission were made and entered into between the parties at issue, refer- 
ring the whole matter of final settlement to the arbitrament of the under- 
signed. And it was then and there agreed by the parties, that the said 
arbitrators and umpire have full power to look into and investigate all 
matters touching the actings and doings of the said John F. Hardin 
as executor of G. B. Almand, and to make a full and fair settlement 
between the parties. And in obedience te said submission and agree- 
ment, said arbitrators and umpire proceeded to hear the matters in 
dispute, having met for that purpose in the court-house, in the city of 
Covington in said county, on the 30th day of October, 1877, that day 
having been agreed on by the parties, they having due notice of the 
sume, when a portion of the evidence and mattters in dispute was sub- 
mitted, to-wit: plaintiff introduced an exemplification from the records 
of the court of ordinary of said county, showing the returns, vouchers, 
ete., of John F. Hardin as executor of G. B. Almand, as well as the 
amount of money that came into the executor’s hands; what the estate 
was appraised at, etc.; which exemplification also showed certain fi. 
Jas. that had been returned by the executor to the court of ordinary as 
good, and further showed the actings and doings of the said John F. 
Hardin as executor, from the date of his qualification in 1866, to his 
last returns to the court of ordinary, which was in July, 1877. 

The defendant then showed that nearly all the notes appraised as 
belonging to the said estate were utterly insolvent and worthless with 
but five exceptions. Defendant also stated that the Osborn ji. fas, had 
been paid off in payment for laud bought of Elias Osborn by the said 
G. B. Almand, that, at least, was his understanding, and admitted that 
he had made no effort to collect them, and that they came into his 
hands as property of the estate of G. B. Almand, and had been by him 
so returned to the court of ordinary; that he had collected $32.55 on 
one of said fi. fas. from Elias Osborn, some six months after the con- 
summation of the land purchased by G. B. Almand of the said Elias 
Osborn, which credit also appears on the back of said ji. fa. The ji. 
fas. showed they had been paid off by G. B. Almand to various parties, 
and by them transferred to and controlled by G. B. Almand against 
Elias Osborn. The hearing of the case was then continued until 
November the 7th, 1877, when defendant introduced further testimony 
in regard to the worthlessness of the notes as being barred by the statute 
of limitations, the insolvency of the parties, etc. Plaintiff showed that 
in two or three cases, where the executor held small notes against 
parties, that he never called on them for pay, and they swear they 
were ready to have paid him at any time. Plaintiff also put in evi- 
dence the record of deeds showing the date of the sale of land by Os- 
born to Geiger, that it was subsequent to the date of the judgment 
against Osborn, and, therefore, the land was bound for the money 
and the same could have been made on the fi. fas. after Geigei’s pur- 
chase. 





586 SUPREME COURT OF GEORGIA. 


~ Hardin, executor, vs. Almand. 


‘** After argument of counsel on both sides, the whole matter in dis- 
pute in regard to a final settlement between the said John F. Hardin, 
executor as aforesaid, and M. W. Almand, legatee under the will of 
Green B. Almand, deceased, was left in our hands as arbitrators and 
umpire us aforesaid. We therefore find and award that twenty-six 
hundred and twenty-four dollars and ninty-five cents, of good money, 
came into the hands of John F. Hardin as executor of Green B. Al- 
mand, deceased, during the years 1867 and 1868, and after allowing him 
the expenses of administration, and expenses of ward, as shown by his 
returns to the court of ordinary of said county, up to July 1877, and 
computing interest at the rate of seven per cent. per annum, to Jan- 
uary Ist, 1874, against the said executor, and then compounding at six 
per cent. to date, upon said amounts, and allowing him interest at 
seven per cent. on all disbursements to date, we find due M. W. Almand, 
legatee as aforesaid, from the executor, up to date, on said amount, 
the sum of two hundred and six dollars and eighty-two and a half 
cents. We also find and award, that the fi. fas. against Elias Osborn, 
amounting to eight hundred and thirty-five dollars and twenty-eight 
cents, came into the hands of John F. Hardin as exccutor as afore- 
said, and that they were not satisfied or paid off, and the money could 
have been made on said fi. fas, by the executor out of the property of 
the said Elias Osborn. Computing interest on the said amount of fi. 
fas. at seven per cent. per annum, from Ist of January, 1868, to date, 
we find due M. W. Almand, legatee as aforesaid, from John F. Har- 
din as executor of G. B. Almand, deceased, the sum of fourteen hun- 
dred and eleven dollars and eighty-five cents. We further find and 
award, that four small notes and one receipt from D. T White, J. P., 
for collection of a note put in White’s hands, amounting in the aggre- 
gate to about forty-four dollars as principal, should be charged up 
against the executor, with interest to date in favor of the ward. We 
find, therefore, due M. W. Almand, legatee as aforesaid, from this 
source, from John’ F. Hardin, executor of G. B. Almand, deceased, 
the sum of eighty-eight dollars and fifty cents, making the aggregate 
that we find and award due M. W. Almand, legatee, as aforesaid, from 
John F. Hardin, executor of G. B. Almand, deceased, upon final set- 
tlement between the parties at issue, up to date, the sum of seventeen 
hundred and seven dollars and seventeen and a half cents, ($1,707.1744.) 

‘* We further find and award, that the cost already accrued, and that 
may hereafter accrue in this cause, be paid by the said John F. Hardin, 
executor of G. B. Almand, deceased. We further find and award, that 
the sum of one hundred dollars be paid the said arbitrators and umpire 
in the above case, asa fee. The payment of the same to be equally 
shared by the said John F. Hardin, executor as aforesaid, and the said 
M. W. Almand. 

‘* Witness our hands and seals this 17th day of November, 1877.” 

(Signed by the arbitrators and umpire.) 
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A copy of the said award was served on J. W. B. Sum- 
mers, as attorney for John F. Hardin, on the 27th day of 
November, 1877, by E. F. Edwards, umpire. 

At September adjourned term, 1877, held the first week 
in December, 1877, a motion was made to approve the said 
award, and to make it the judgment of the court. Objec- 
tions were regularly filed to the said award, and the said 
motion stood over on the docket unheard until the regular 
September term, 1879. Many objections were filed to the 
said award, but all were abandoned except the following, 
viz: 

First. Because the arbitrators made a mistake in making 
the amount due to the said M. W. Almand from John F. 
Hardin, to be the sum of $1,707.174, when a fair calcula- 
tion shows only the sum of $7.61 to be due him. 

Second. Because the arbitrators erred in making the 
said John F. Hardin liable for the Osborn jf. fas., as men- 
tioned in the inventory of G. B. Almand’s estate, the evi- 
dence showing that the said fi. fas. against Osborn were a 
part of the consideration for a tract of land purchased by 
G. B. Almand from said Osborn, and that G. B. Almand 
took control of said fi. fas. to protect his title to the said 
land. 

Third. Because the said arbitrators erred in making the 
whole of said jf. fas., or the amount apparently due thereon, 
to be the property of M. W. Almand, whilst the said M. 
W. Almand is entitled only to two-thirds thereof under 
the will of G. B. Almand. 

Fourth. Because the finding of the arbitrators of four 
small notes and one receipt from D. T. White, J. P., for 
collection of a note in White’s hands, amounting in the 
aggregate to about forty-four dollars, principal, should be 
charged up against the executor, is too vague and uncertain, 
there being no person mentioned in the award as to who 
these notes were against ; and the testimony before the arbi- 
trators showing that all the notes in the schedule (inventory) 
were insolvent, and that the executor had made efforts to 

V 64—87 
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collect the money on White’s receipt, but was informed by 
White that it could not be collected. 

Fifth. Because the award does not contain an itemized 
account and settlement between the parties—merely the 
aggregate result being stated from data given, as the various 
amounts entering into the calculations, and their action 
thereon. 

Sixth. Because the arbitrators erred in fixing their fees 
at $100.00 as compensation for their services, without the 
consent of the parties to said arbitration. 

Seventh. Because of newly discovered evidence of the 
fact that the entry of a credit of $32.55 on the Osborn 7. 
Ja. was made by mistake, and the money was collected by 
the daughter of the defendant (Mrs. Almand) on a note 
held by her against D. T. White and others, and entered 
on the jf. fa. through mistake, and should have been entered 
a3 a credit on said note, which was one of the notes included 
in the inventory,and which was put in suit but no recovery 
had thereon. 

Eighth. That defendant avers that the said ji. fas. 
against Osborn were paid off by the said Almand in Con- 
federate money to the said plaintiff therein, and held by 
the said Almand for the purpose of protecting the title to 
the land purchased by him from tie said Osborn, and the 
same being part of the purchase money for the said land. 

Ninth. That said defendant did not swear before the 
arbitrators that he had collected $32.55 on the Osborn fi. fas. 

Tenth. That the said submission was not fairly made, 
in this, that it was induced by the suggestion of the party, 
M. W. Almand, without the knowledge or consent of coun. 
eel for defendant, and in the absence of defendant’s counsel, 
to refer the said case to arbitration; the agreement was 
made and signed on the 24th day of October, 1877, after 
the adjournment of the regular September term, 1877, 
and before the adjourned term, to be held in December, 
1877; the agreement was entered into and the trial com- 
menced on the same day and concluded on the 27th of No- 
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vember, 1877. Defendant had no notice of the adjourn- © 
ment of said arbitrators, and was not present at all after 
the 24th of October, 1877. 

Eleventh. The defendant and plaintiff agreed that the 
executions against Osborn should not be counted against 
him, and that said arbitrators should simply revise the cal- 
culations of the ordinary, and should not review his decision 
on any item of credit allowed by him to defendant. 

Twelfth. Because there was no order of the court allow- 
ing said cause to be submitted to arbitration. (This excep- 
tion was ruled out by the court.) 

Thirteenth. Because the interest was improperly com- 
pounded against defendant, and was not compounded in his 
favor. 

Fourteenth. Because the arbitrators erred in determin- 
ing that John F. Hardin was liable for the debt against ~ 
Elias Osborn, because the said claim was not in his hands 
for control, except for appraisement, up to the time of the 
marriage of Elizabeth Almand, widow of said deceased, and 
in and at the time, and long before that time, the said Elias 
Osborn was insolvent, and in 1868 took homestead. 

The grounds of the motion for a new trial are as follows : 

First. Because the court erred in refusing to hear the ex- 
ception filed by defendant to the said award, as follows: 
This suit was pending on appeal from the court of ordinary 
to the superior court, and the said superior court having 
jurisdiction of the said cause, could not be ousted of that 
jurisdiction but by an order of said court, and the consent 
of the parties. There was no order of the said court an- 
thorizing a reference of this case to arbitration. The court 
ordered this ground to be stricken vut for the reason that 
it came too late. 

Second. Because the court erred in ordering the follow- 
ing exception to be stricken out of the list of defendant’s 
objections to the award, to-wit: The arbitrators erred in de- 
termining that John F. Hardin, as executor, was liable for 
the debt against Elias Osborn (by the evidence it was 
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shown them that the said claim was not in his control from 
the time of the death of his testator, except for the pur- 
pose of appraisement,) up to the time of the marriage of 
Mrs. Elizabeth Almand, widow of deceased, to-wit: 1867 ; 
and at that time, and before that time, the said Elias 
Osborn was insolvent, and took homestead in 1868, and in 
refusing to hear and admit any evidence to support that ob- 
jection. 

Third. Because the court erred in rejecting the testimony 
of Elias Osborn that he was utterly insolvent long before 
Green B. Almand ever got control of the said executions 
against him, and in rejecting Osborn’s homestead. 

Fourth. Because the court erred in stating before the 
jury, during the progress of the trial, that any evidence 
which would illustrate any issue before the arbitrators, was 
competent in this court, and afterwards ruling that he was 
wrong in that decision, and then ruled that no evidence 
was competent before this court that was not in evidence 
before the arbitrators, and ruling out all the evidence that 
conflicted with this last ruling. 

When the motion for a new trial was presented to the 
court for his approval, he struck out this ground by run- 
ning his pen across it, and writing across it, “ This ground 
is error ;” and writing in the margin as follows: “ The 
court decided that any evidence was admissible and com- 
petent for the jury that would show, or tend to show, that 
the award made by the arbitrators was the result of either 
fraud, accident or mistake, or otherwise illegal ; but that it 
was not competent by evidence to make a new case here, 
that was not made before the arbitrators and by that means 
set aside the award.” 

Fifth. Because the court erred in holding and deciding 
that he was bound by the decision of Judge Hall in over- 
ruling the demurrer to the exceptions, and that he was 
bound to send down to the jury all the exceptions covered 
by the demurrer. In approving this ground the judge 
wrote in the margin as follows, viz.: “ The defendant relied 





FEBRUARY TERM, 1880. 591. 
Hardin, executor, vs. Almand. 


on an order of Judge Hall overruling the demurrer to his 
(defendant’s) exceptions to the award; and I held that this 
judgment was binding on the court. I cannot see why de- 
fendant should complain of a decision invoked by him.” 

Sixth. Because the court erred in sending to the jury 
that exception which charges that the said award was con- 
trary to and against the evidence, that being a question ex- 
clusively for the court and not for the jury. 

Seventh. Because the court erred in charging the jury 
that a mere error of judgment upon the part of the 
arbitrators, or a mere difference of opinion as to the effect 
of the evidence, or as to a doubtful question of law, are not 
grounds for setting aside an award, without explaining to 
them what kind of a mistake on the part of the arbitrators 
would be sufficient to set aside an award. 

Eighth. Because the court erred in charging the jury, 
“that in reviewing this award, because you should differ 
with the arbitrators in the result to which they in their 
judgment arrived, is not, of itself, a sufficient ground to set 
it aside ; nor because you would differ with these arbitra- 
tors in your opinion as to the effect of the evidence sub- 
mitted to them, is that sufficient ground to set aside the 
award. It must appear to your satisfaction that the award 
is the result, the consequence, of a mistake made by the ar- 
bitrators. Neither can it be set aside because it may be 
contrary to evidence, if there is evidence to sustain it.” 
This part of the charge is too vague and indetinite. 

Ninth. Because the court erred in charging the jury 
“that where a party attacks an award upon the ground 
that the same was made under mistake of the arbitrators, 
the general merits of the controversy are not in issue, and 
it falls upon the party attacking the award to show the 
fact of the mistake ; and it is not enough to show that the 
weight of the testimony is against the award, and thence in- 
fer a mistake.” 

Tenth. Because the court erred in failing to charge the 
jury as requested} that if the plaintiff failed to prove be- 
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or married, or that plaintiff was of full age, then the plain- 
tiff was not to have an award for any amount. 

Eleventh. Because the court failed to instruct the jury as 
to the mode of computing interest in this case. 

Twelfth. Because the verdict of the jury is contrary to 
evidence, and without evidence to support it, and against 
the charge of the court. 

Which said motion was overruled by the court, and de- 
fendant excepted on all the grounds taken for new trial. 

1. On the tender in testimony of the award to the jury, 
objection was made that it had not been proven, which was 
overruled, and this is excepted to. We see no error which 
can warrant a new trial. The case was pending on ex- 
ceptions to the award, it was returned to court as an award, 
and the exceptions recognized it as what the arbitrators 
had done by excepting to the conclusions thereof. 

2. There was no error in striking out the twelfth and 
fourteenth exceptions. It was not necessary before the 
parties could arbitrate to take an order of court therefor, 
though the cause was pending in court. Code, §2283, 
4225; 15 Ga., 473; 61 Ga., 162. This disposes of the 
twelfth exception. The fourteenth exception does not al- 
lege any mistake in the arbitrators but merely error of 
judgment on contested facts, and nothing that could set 
aside the award if true. 61 Ga., 515. This disposes of 
the first and second grounds of the motion for a new trial. 

3. An award is very different from a verdict. Excep- 
tions to the first are not tried as an appeal is from the 
second. To set aside an award the law is not the same in 
respect to the rules of evidence or the sufficiency thereof to 
maintain the finding. To set aside an award there must be 
evidence of clear mistake of law or fact, or a reference to 
chance or lot, or fraud in the arbitrators, or in the opposing 
party, or accident, or that the award is otherwise illegal. 
The courts favor awards and it is quite a difficult under- 
taking to set them aside. Code, §§2892-2893-4243 ; 34 
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Ga., 560; 8 Ga., 8, etc. Therefore the third and fourth 
grounds of the motion as corrected and certified by the 
judge, to-wit, that he decided “that any evidence was ad- 
missible and competent for the jury that would show or 
tend to show that the award made by the arbitrators was the 
result of either fraud, accident or mistake, or otherwise il- 
legal; but that it was not competent by evidence to make a 
new case here that was not made before the arbitrators, and 
by that means to set aside the award,” were properly over- 
ruled by the court. The true intent and meaning of this 
ruling of the court, as applied to the facts in this case and 
the testimony offered and rejected, is that when parties ar- 
bitrate their difficulties and disagreements, they muat intro- 
duce before the arbitrators all their testimony on the 
points in dispute then and there ; otherwise they will be 
concluded upon the questions in litigation, and not per- 
mitted to have a new trial of the case, as in appeals, or, as 
the judge termed it, to make a new case—try de novo as in 
new trials, but that new testimony is admissible te show 
accident, or mistake, or fraud, or other illegality in the par- 
ties or arbitrators or the proceedings. So understanding 
the ruling, it is approved and affirmed. 

4. It is difficult to see how the judgment overruling the 
demurrer of defendant in error to the exceptions to the 
award made by plaintiff in error, could possibly hurt the 
plaintiff in error. Did he wish his own exceptions stricken, 
and no hearing to be had upon them? We suppose not. 
Therefore the fifth ground of the motion for a new trial 
was properly overruled. 

5. If the exception to the award, in the language of the 
sixth ground of the motion, to-wit, “ that the said award was 
contrary to and against the evidence,” without further 
allegations of mistake or other thing which would vitiate 
it, should have been considered at all, it was proper to have 
the jury to pass upon it; and therefore the 6th ground 
should have been overruled. 

6. The seventh and eighth grounds are exceptions to the 
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charge, based upon the idea that the judge was not careful in 
telling the jury what kind of mistake as to law or evidence 
would vitiate an award, after telling them that mere error 
of judgment on law or testimony would not authorize them 
to set it aside. The charge is set out in full in the record, 
and, taken altogether, seems to be sufficiently full on the 
subject of the difference between a clear mistake of a fact, 
or of the law, or mere difference of opinion between the 
arbitrators and the jury on a given subject. 

7. There was no error in overruling the motion on the 
ninth ground. The party seeking to set aside the award 
must show the fact of the mistake, if he seeks to set it 
aside on that ground ; and the mere weight of testimony is 
not sufficient for the jury to infer mistake and set aside the 
award. 

8. If the plaintiff in error desired a charge to the effect 
that there was no proof that the mother of defendant in 
error was married, he should have requested it in writing, 
or at all events in some form ; but it seems that she was 
married from evidence in the record—all over it. 

9. There is evidence to support the verdict, and such be- 
ing the case, and the presiding judge approving the finding, 
we adhere to the rule not to interfere. Interest appears to 
have been correctly computed under Code, $2603, at seven per 
per centum for six years, without compounding, and then 
six per centum, annually compounding thereon ; but count- 
ing it at seven per centum without compounding, and the 
difference is scarcely material. 

On the whole we see no legal ground upon which we 
can base a judgment overruling that of the court below. 
The exceptions are rather loosely pleaded. There is no 
distinct allegation of fraud, accident or mistake, in a legal 
sense, made or proven, as set out in the bill of exceptions 
and error thereon assigned, and the judgment must be 
affirmed. 40 Ga., 674; 41 G@a.. 20, 548; 38 Ga., 1387; 61 
Ga., 162, 515. 

Judgment affirmed. 
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. Where it appeared that a bond for title was produced under notice to 
the defendant, and that, on his death, his widow, by consent, was 
made a party in his stead, and stood as an heir at law claiming a 
benefit under the paper, it was properly admitted without proof of 
execution, but subject to be excluded if it subsequently appeared 
that she had a legal claim to the land independently of the bond. 

. The other party to the cause of action being dead, the defendant. 
was incompetent to show that her possession was not under the bond 
to her husband but in her own right, that her entry was by the dead 
plaintiff's consent, or under a verbal gift from him, or even under a 
writing from him, then lost. 

8. A letter is inadmissible to bind a third person in the absence of proof 
of authority from him to the writer to make the statements and ad- 
missions therein contained. 

4. When the husband and wife enter into possession of land together in 
1858, and the former subsequently, in 1870, gave his note to the 
plaintiff’s intestate and took a bond for title from him, and held 
under such bond until his death, the husband during life, and his 
widow after his death, in the absence of any written title, was es- 
topped from setting up an adverse title by possession even though 
for twenty years. 


Production of papers. Evidence. Witness. Estoppel. 
Husband and wife. Prescription. Before Judge Onrisp. 
Sumter Superior Court. October Adjourned Term, 1878. 


Reported in the opinion. 
Hawkins & Hawkins, for plaintiff in error. 


B. P. Hotiis; Guerry & Son, for defendant. 


CrawrorD, Justice. 


This was an action of ejectment brought by John Teel 
against John L. McMath; pending the suit both parties 
died; Alexander Teel, the administrator of the plaintiff, 
and Mrs. McMath, the wife of the defendant, were made 
parties, and the cause proceeded. After the evidence had 
been submitted, the jury, under the charge of the court, 
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retired and returned with a verdict for the plaintiff, where- 
npon the defendant asked for a new trial, which was refused, 
and she excepted. 

The principal grounds relied upon for a new trial were: 

1. That the court erred in admitting a bond for titles, 
there being two subscribing witnesses thereto, without proof 
of its execution, it having been brought into court under a 
notice served upon John H. McMath, the first defendant, 
before Mrs. McMath was made a party. 

2. In not allowing Mrs. McMath, the defendant, to tes- 
tify that she never held possession under the bond for titles, 
nor under her husband. 

3. In not allowing a letter of October, 1875, to Mrs. Mc- 
Math, to be read in evidence, upon her testifying that she 
received it by due course of mail, that it was the handwri- 
ting of her sister, who lived with her father, who was old 
and infirm, and also that of J. W. Finch, a brother-in-law 
of Louisa Teel, the writer, who said that according to the 
best of witness’ opinion it was her handwriting. 

4. That the court erred in charging the jury, that if the 
defendant was a married woman and entered the possession 
with her husband, she could not, without written title, set 
up possession in herself. And although they went in pose- 
session over twenty years ago, if afterwards her husband 
took a bond for titles, he is estopped from denying plain- 
tiffs title, and she is estopped as the possession of the hus- 
band is the possession of the wife. 

5. That if MeMath took a bond for titles from Teel, 
although he was then in possession, his possession afterwards 
was under the bond, and so was hers, and they were both 
estopped. 

6. That if McMath was estopped, and he and his wife 
entered without written title, and McMath took a bond for 
titles from Teel, then he is estopped and she is estopped, 
and if these facts appear you ought to find for the plaintiff. 

1. The error complained of in the first ground, that the 
bond was illegally admitted in evidence, does not fall within 
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the very letter of section 3836 of the Code. That section 
provides that the production of the paper by the opposite 
party, dispenses with the proof of execution if he claims 
a benefit under it. In this case the paper was produced 
under a notice to the husband, John L. McMath, before 
Mrs. McMath was substituted as the defendant on account 
of his death, and if he had still been the defendant instead 
of his wife, no question would have been raised as to its 
admissibility. 

When the bond for titles was offered, and the statement 
made as to the manner in which it was brought into court, 
nothing appeared to the judge except that it came from 
the hands of the defendant McMath; and that, by consent, 
Mrs. McMath had come in after his death, was made a party 
in his place and stead, and stood as an heir at law claiming 
a benefit under the bond which her husband had produced 
under a legal notice. 

We think that as the case stood at that time, the bond 
was admissible, subject to be ruled out if afterwards it 
should be made to appear that she had a legal claim to the 
land outside of, and independently of, his bond for titles. 

No such title being shown afterwards, the bond remained 
in evidence properly for the consideration of the jury. 

2. Was Mrs. McMath, the defendant, a competent witness 
to testify as to any matter of fact affecting the title of John 
Teel, the original plaintiff, and who was then dead? She 
desired to set up title in herself by showing twenty years pos- 
session adverse to his title, that her possession was not under 
the bond for titles to her husband but in her own right- 
To have allowed her to have shown that her entry was by 
his consent, or under a verbal gift, or even under a paper 
writing from him, then Jost, would have been allowing her 
to testify in her own behalf, when the other party to the 
contract and cause of action was dead, and squarely in the 
very face of the evidence act of 1866. She was properly 
excluded from the stand. 42d Ga., 120; 44 /d., 51. 

3. In the matter of the ruling upon the admissibility of 
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the letter offered, the ground of exclusion no doubt was, 
not because the handwriting of Louisa Teel was not sufii- 
ciently proven, but because there was no proof of her au- 
thority from him to write as she did in reference to this 
land. To have bound him by a letter, which it was not 
claimed that he wrote, made it indispensable that his au- 
thority therefor should have been shown; in its absence, 
therefore, the court was clearly right on the law in holding 
it inadmissible. 47 Ga., 99. 

4, 5, 6. These grounds all involve the same legal ques- 
tions in effect,and therefore may be considered together. 
Admitting the facts to be that John L. McMath and his 
wife, the defendant, went into the possession of this land 
together in 1858, and so remained until 1870, and then 
that McMath gave his note for $750.00 and took a bond for 
titles from John Teel, which is the undisputed testimony 
in the record, was the charge of the judge wrong? 

The husband in this state is the head of the family, the 
wife’s legal existence is merged in his, except for her pro- 
tection or benefit, or for the preservation of public order. 
Code, §1753. When these parties therefore entered upon 
this land and took possession of it, nothing else appearing, 
the wife was utterly unknown to the law in the matter of 
the possession ; and being in 1858, if the father had said or 
done anything towards making her a gift of it, unless it 
was in writing, and the marital rights of the husband exclu- 
ded, they would have attached and the possession would 
have been his. 

Therefore, where the instructions given by the court to 
the jury were, that she could not, without some written 
title, set up possession in herself, even thoughshe might have 
gone in twenty years ago; that if afterwards, in 1870, her hus- 
band took a bond for titles and gave his note for the land, 
then they were both estopped; that although he may have 
been in possession before that time, yet if he took the bond 
and remained in afterwards under it, then he was estopped ; 
that if he were estopped, and she entered with him without 
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a title, that she too was estopped, and if those facts were 

made to appear, then they ought to find for the plaintiff, 

we think that they were such instructions as the law and 

the evidence justified and should have been given. 
Judgment affirmea. 


FuuLuer vs. ARNOLD ef ua. 


. Where a motion to dismiss a certiorari was made and overruled, but 
no order was entered on the minutes, and at a subsequent term the 
same ground was again urged on a new motion to dismiss, there was 
no error in allowing the order to be entered nunc pro tunc and hold- 
ing that ground to be res adjudicata, no exception having been taken 
to the ruling at the time when it was made. 

. It is not necessary to attach to a petition for certiorari a certificate 

of the magistrate that costs have been paid and security given be- 
fore the sanction of the judge can be obtained. 
Before a writ of certiorari can be legally issued by the clerk of the 
superior court, there must be filed in his office, within three months 
from the decision, both the petition, sanctioned by the judge, and 
also a certificate of the magistrate that all costs have been paid and 
bond and security given, or a pauper affidavit in lieu thereof. Where 
the magistrate did not sign such a certificate within three months 
from the decision, the certiorari should have been dismissed. 


Certiorart. Res adjudicata. Practice in the Superior 
Court. Before Judge Speer. Pike Superior Court. Oc- 
tober Term, 1879. 


Reported in the decision. 
S. D. Irvin, by Jas. H. Watxesr, for plaintiff in error. 
J. A. Hunt, for defendants. 


Warner, Chief Justice. 


This case comes before this court on a bill of exceptions 
to the judgment of the court below in overruling a motion 
to dismiss a certiorari on the grounds therein stated. 
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1. It appears from the bill of exceptions that the first 
ground in the motion had been overruled by the court at a 
previous term thereof,and no exception taken thereto, but 
the order overruling it was not entered on the minutes; the 
court, however, upon satisfactory evidence before it, allowed 
the order to be entered on the minutes nwne pro tune, and 
held that this ground of the motion was res adjudicata, 
and for that reason overruled it. There was no error in 
overruling the first ground of the motion to dismiss the 
certioraré on the statement of facts contained in the record. 

2. There was no error in overruling the second ground of 
the motion to dismiss, because there was no certificate of 
the justice attached to the petition for certiorari that all 
costs had been paid and bond and security given when it 
was sanctioned by the judge, inasmuch as the law does not 
now require that to be done befure the judge sanctions a 
certiorart. 

3. In our judgment, the court erred in not dismissing the 
certiorari on the third ground as set forth in the motion. 
When a party seeks to obtain a certiorari of the judgment 
of a justice court, he must present his petition therefor to 
the judge of the superior court and obtain his sanction 
thereon, and also obtain a certificate of the justice tliat bond 
and security has been given for the eventual condemnation 
money, and that all costs have been paid, or make a pau- 
per affidavit, all of which must be filed in the clerk’s office 
of the superior court within three months after the decis- 
ion complained of before the clerk can legally issue the 
writ of certiorari. See Code, sections 4052, 4054, 4056, 
4057. It appears from the record before us that the judg- 
ment was rendered by the justice on the 8th of December, 
1877, and it is agreed by the parties that the justice did 
not sign the certificate that the bond and security had been 
given and the cost paid until after the 10th of March, 1878, 
which was more than three months after the rendition of 
the judgment ; consequently Azs certificate that the costs had 
been paid and bond and security given, could not have been 
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filed in the clerk’s office within three months after the judg- 
ment of the justice was rendered, inasmuch as it could not 
be filed as Azs certificate until he had first signed it, and he 
did not sign it until after the expiration of three months; 
therefore the writ of certiorari was illegally issued by the 
clerk and should have been dismissed. 

Let the judgment of the court below be reversed. 


Witcox, Grpss & Company vs. Owens. 


1. A guano note which contains the clause ‘‘ guano sold and guaran- 
teed under analysis of Dr. Means, inspector, Savannah, which 
analysis has been submitted to me,” does not by implication ex- 
clude the defense that the fertilizer is not reasonably suited to the 
purposes for which it was sold. 

. If a contract is of doubtful meaning, it is to be construed against 
the party who drew it. 


Contracts. Promissory notes. Before Judge Onisp. 


Schley Superior Court. October Term, 1878. 
Reported in the opinion. 


W. A. Hawkins; J. A. Anstey; J. N. Hupson, for 
plaintiffs in error. 


Gurrry & Son, for defendant. 
Jackson, Justice. 


Suit was brought by the plaintiffs against the defendant 
on the following contract : 

“SavaNNaAd, Ga., January 4th, 1876. 
** $71.00.” 

“On or before the 1st day of November after date, I promise to pay 
Wilcox, Gibbs & Co., or bearer, seventy-one dollars, and in case legal 
means are taken to collect the same, I agree to pay all costs and ex- 
penses, including ten per cent. counsel fees and ten per cent. interest 
from maturity, and I hereby waive all right of exemption of home- 
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stead and personalty as to this debt, for value received, being for 
guano and expenses on same, with option of paying for same in cotton 
delivered at Americus depot, on the basis of seventeen cents per pound 
for middlings, provided it is so delivered on or before first of Novem- 
ber 1876. Guano sold and guaranteed under analysis of Dr. A. Means, 
inspector, Savannah, which analysis has been submitted to me.” 

The defendant pleaded that the fertilizer was not reason- 
ably suited to the purpose for which it was sold and 
bought, and was utterly worthless, and offered evidence to 
prove those facts, to which evidence plaintiffs objected on the 
ground that they warranted the guano or fertilizer only to 
come up to the analysis of Dr. Means, and that this ex- 
cluded the implied warranty of its fitness or suitableness as 
a fertilizer, and the right to set up the defense that it was 
worthless. 

The court admitted the evidence, and the jury found for 
the defendant, and the plaintiffs excepted. 

The uniform ruling of this court in all the cases which 
have been brought here on the subject of fertilizers has been 
to hold all parties strictly to the contract, and to permit 
no defense to be made to the claim for payment of fertili- 
zers purchased by planters where they had contracted to 
make none. If, therefore, by this contract, construed ac- 
cording to the rules of law applicable to all contracts, this 
defendant has agreed to make no defense except that this 
fertilizer did not come up to Dr. Means’ analysis, he can 
make no other. Has he done so? The contract is devised 
and written, perhaps printed, by the dealers in this fertili- 
zer, and where the meaning is doubtful the doubt must 
be resolved against them. 

In section 2651 of our Code these words are found: 
“the seller, however, in all cases (unless expressly or from 
the nature of the transaction excepted) warrants—1. That he 
has a valid title and right to sell. 2. That the article sold 
is merchantable, and reasonably suited to the use intended.” 
Therefore in this case the sellers warranted that this fertili- 
zer was merchantable, and reasonably suited to the use in- 
tended, unless this warranty be expressly excepted from 
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this contract, or unless it is excepted therefrom from the 
nature of the transaction. 

It is not pretended that the warranty of the title is ex- 
eluded by this guaranty ; is the other implied warranty ex- 
cluded? There are no words in this contract that expressly 
except this warranty which the law also puts in it; and the 
nature of the transaction does not except it, because the 
thing sold was known by both parties to be for fertilizing 
the soil, that was the use intended, and that use and its 
adaptation to it are of the very essence of the contract. 

It can hardly be said to be of doubtful construction ; but 
if so it would be construed against those who prepared and 
put out the paper. 

The guarantee that the article comes up to Dr. Means’ 
analysis, does not expressly exclude the warranty that. it is 
merchantable and reasonably suited to the use intended— 
to-wit, the manuring the land and increasing the crop. 
The purchaser had a right to stipulate for both, and not to 
buy unless both were in the contract, and both might well 
consist without the overthrow of either. The one the law 
gave the purchaser; the other the express contract- gave 
him. Now if in the express contract it had been cov- 
enanted that only this guaranty or warranty should be con- 
-sidered given, that none other was intended, or that any 
other was excluded, or that the only defense to the note 
should be that the thing sold did not fill the standard of Dr. 
Means’ analysis, or any words to any such effect were in 
the express agreement, then this implied warranty of our 
Code would be excluded, but not otherwise. And on this 
line are the decisions of this court uniformly, so far as we 
recall them. In the case in 61 Ga., 392, Jackson vs. Lang- 
ston & Crame, cited by plaintiffs in error, the express war- 
ranty necessarily excluded the implied warranty of the 
Code. The words in that contract are: “It is expressly 
agreed and understood that I buy said commercial manure 
for my own use, to be used on lands cultivated by or for 


me, and it is guaranteed to me as to its effect on crops only 
V 64-38 
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as to the analysis of the state inspector, as evidenced by his 
brand on each and every package, and I hereby accept the 
said analysis, as evidenced by said brand, as a correct esti- 
mate of the commercial value of said fertilizer.” Of course 
these words are utterly inconsistent with any other warranty 
of its commercial value or fitness for the use intended, and 
excluded most clearly the implied warranty of the Code. 
The case at bar is more like the case in 60 Ga., 521, 
where the words are, “this fertilizer is sold under the in- 
spection and analysis of Dr. A. Means, inspector at Savan- 
nah, and the department of agriculture at Atlanta ;” and in 
that case this court said: “There is certainly no express 
stipulation that the purchaser of the fertilizer would rely 
solely on the inspection and analysis referred to, and a stip- 
ulation to that effect is not a necessary implication. The 
language seems to be a mere affirmation of a fact, with no 
indication that the one fact is intended to render all other 
facts immaterial. Suppose it were true that the article had 
been inspected and analyzed by the aggregate scientific 
skill of the universe, and that, nevertheless, it was not a 
fertilizer, had no fertilizing property, and was wholly 
worthless, would the inspection and analysis make the ar- 
ticle “ merchantable and reasonably suited jto the use in- 
tended ?” . 
And the proof was allowed to show that the article was 
not reasonably suited for fertilizing purposes, and was 
worthless, and the defense was held good. That case 
covers this. See also 61 Ga., 67, 364-8-9 ; 60 Ga., 288, 
Judgment affirmed. 
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. Arson can seldom be established by positive testimony. The charac- 
ter of the offense makes it necessarily dependent for conviction 
upon confessions and corroborating circumstances. The force to be 
given to the corroboration must be left to an upright and intelligent 
jury. 

. The law of the case was fairly submitted to the jury by the charge. 

. Whether the out-house burnt be in a city, town or village, or not, 
does not effect the legal character of the offense, It affects the 
punishment only. Hence the court properly refused to exclude the 
testimony because the indictment failed to allege that the out-house 
was not in a city, town or village. 


Criminal law. Arson. Confessions. New trial. Before 
Judge Speer. Monroe Superior Court. September Term, 
1879. 


Reported in the opinion. 


C. A. Turner; J. A. Hont, by Roserr Berner, for 


plaintiff in error. 


F. D. Dismuxes, solicitor-general, by James S. Boynton 
for the state. 


CrawForp, Justice. 


Wiley Smith was indicted for the offense of arson and 
found guilty ; he moved for a new trial, which the court 
refused, and he excepted. 

The grounds on which the defendant rested his motion 
for a new trial were: 

(1). Because the verdict was contrary to law, contrary to 
evidence, and without evidence to support it. 

(2). Because the charge of the court was based upon a 
hypothesis founded on the circumstances narrated in the 
evidence on the side of guilt, and not in also giving in 
charge that the circumstances, if consistent with his inno- 
cence, should be construed in his favor. 
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(3). Because the court allowed the state’s witnesses to 
testify that the burning occurred in the country, and in not 
ruling out the same after it was shown that the house burned 
was not in a city, town or village. 

1. The verdict of the jury was evidently based on the 
confessions made by the prisoner, and because it was also 
clearly made to appear that the corn-crib of John Dye, the 
prosecutor, was in ashes, and that it was laid in ashes just 
about the time the prisoner says he passed through the lot, 
and at which time he was known to have been there. 

He said he burnt it—said it repeatedly, and to different 
people; and said it, as appears from this record, freely and 
voluntarily, and said he confessed it because he was sorry 
for it. 

His confession was made seventeen days after the burn- 
ing, and when there seems to have been no excitement about 
it, and no reason for it, except the burden of guilt resting 
upon his conscience. 

A confession alone, however, being insufficient to convict, 
makes other evidence in corroboration necessary. No definite 
rule has been laid down as to how far, or in what particulars, 
the confession must be corroborated. “ Each case,” says this 
court in 45 Ga., 44, “must stand on its own footing, the 
jury being the judges. And if they convict on a confession 
which is corroborated by one circumstance, the rule is com- 
plied with; the strength of that circumstance is to be 
judged of by the jury, according to the case.” 

In the case before us, the defendant came through the lot, 
which was about seventy five yards from the dwelling; 
passed within thirty steps of the crib; came to the door of 
the dwelling and knocked upon it heavily aud rapidly, calling 
louder than he ever had, and as fast as he could as though 
he wanted it opened quickly, which was done; and the per- 
son opening the door walked into the passage; saw the 
light of the fire shining on the front gate and gave the 
alarm ; whilst the defendant, whv had pushed open the door, 
went to the hearth and squatted down, denied seeing the crib 
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on fire, did not return to the door of the house to see the 
fire, nor go to it until called several times. The fire was 
burning out at the top when the person at the house gave 
the alarm, atid it was about daybreak in the morning. The 
crib was only ten or fifteen steps from where defendant, had 
to get the wood with which to build the fire in the honse, 
and though it was his business to build the fire, and he came 
for that purpose, he did not bring the wood. 

If it required positive testimony to convict in cases of 
arson, it would be next to impossible ever to procure a 
conviction, for it is a crime committed under cover of dark- 
ness, and when there is no human eye to see; therefore, 
circumstances and confessions are the only evidence usually 
obtained ; and, whilst they should be received with great 
caution, yet, if they are such as to eonvince the mind 
and satisfy the judgment of the upright and intelligent 
juror, this is all that the law requires. In this case they 
have so said, and we cannot say that it was contrary to the 
evidence. 

2. The second ground of error arises under the charge of 
the court, and upon an examination of the whole charge, 
we think that the judge submitted the law of the case un- 
der the evidence fairly to the jury. 

3. The indictment charged the defendant with having 
maliciously and wilfully burned the corn-house of the prose- 
cutor, the same being an out-house. The defendant’s coun- 
sel moved to rule out all the testimony given in under the 
indictment, because it was not alleged that the house burned 
was not in a town, city or village. The distinction between 
the burning of an out-house of another on a farm, or plan- 
tation, or elsewhere, not in a city, town or village, is con- 
fined by the Code to the punishment, and not to the legal 
offense. There was no error, therefore, in refusing to rule 
out the testimony on that ground. 

Judgment affirmed. 
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It is the duty of a garnishee in a justice court to answer a summons 
of garnishment served upon him within ten days. This duty is im- 
posed upon him by law, whether the summons specifies that he shall 
answer within that time or not. 


Garnishment. Before Judge Boonanan. Carroll Su- 
perior Court. October Term, 1879. 


Adameon was a judgment creditor of one Snow. On 
December 2nd, 1878, he sued out summons of garnishment, 
which was served on Hearn the same day. This summons 
called upon Hearn to answer at the December term of the 
justice court. At the bottom of the summons was a “P. 
S.,” without date or signature, notifying the garnishee to 
answer in ten days. The December term was on December 
i4th. On that day Hearn answered “not indebted.” 


Plaintiff moved to take judgmenc against him by default, 
because he did not answer in ten days. The motion was 
granted. On appealtoa jury they found for the garnishee. 
Plaintiff sued out a writ of certiorari. On the hearing it 
was sustained, and the garnishee excepted. 


Oscar Rersz; N. Suettnurt, by brief, for plaintiff in 
error, cited Code §§4139, 4161, 3536, 4162; 15 Ga., 186; 
5u Jb., 575: 55 Ib, 410; 53 1b., 28; 60 d., 554. 


Grow & Apamson, by H. C. Pezprus, for defendant, 
cited Code, §4161; 55 Ga., 410. 


Warner, Chief Justice. 


This case came before the court below on a certio- 
rart from a justice court, on the hearing of which the 
court sustained the certiorari, and the defendant therein 
excepted. 

It appears from the record that the defendant in the cer. 
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tiorart had been served with a summons of garnishment in 
a justice court, but did not answer the same until after 
the expiration of ten days from the date of the service upon 
him, the summons not specifically requiring him to answer 
within ten days, though there was a postscript to the sum- 
mons that he must answer in ten days, which was without 
date or signature. Onthe appeal trial in the justice court 
the jury found a verdict in favor of the garnishee. The 
court sustained the certiorari on the ground that the ver- 
dict discharging the garnishee was contrary to law and the 
evidence. 

There was no error in this ruling of the court. When 
the garnishee was served with the summons, the law made 
it his duty to answer it within ten days from the date of 
such service, and it was not necessary to state in the sum- 
mons that he should answer within ten days. The mandate 
of the law was sufficient for that purpose, of which he was 
bound to take notice, and be governed by it. See Code, 
$4161. 


Let the judgment of the court below be affirmed. 


.Tue Puanters’ Bank or Fort Vatcery vs. Prater et al. 


. M. & Co. took from a trustee an absolute conveyance to certain 
land, and gave a bond to re-convey on payment of certain individ- 
ual notes of the trustee, payable to their order, having full know- 
ledge that the land was bought with trust funds. The notes were 
transferred to a bank by delivery, and without indorsement: 

Heid, that such delivery did not convey the title to the land to the bank. 

At best, it would only be subrogated to the rights of M. & Co., and 
affected by the notice to them. 
Where a trustee wrongfully conveyed land in which he had invested 
funds of the trust estate, for the purpose of securing an individual 
debt, to one who took with full notice thereof, the%cestu que trusts 
could follow the funds, and take the land bought with their money, 
or enforce their lien thereon. A sale of the land having been or- 
dered, the claim of the cestui que trusts for the principal and interest 
of their fund should be satisfied before that of the creditor, 
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Contracts. Lien. Assignment. Trust. Equity. Notice. 
Before Judge Summons. Crawford Superior Court. March 
Term, 1879. 


This was a bill filed by the children of one W. G. Prater 
ayainst him, the bank, and the sheriff of Crawford county. 
It alleged that Prater, as executor of their grandfather, and 
as their guardian, had received certain funds in trust for 
them, and had invested it in certain lands known as the 
Ross place, in Crawford county, taking title to himself, 
being 1,800 acres; that 600 of the same had been conveyed 
by Prater to J. W. Mathews Co. by defeasible deed signed 
by Prater and wife, under §1969 of the Code, to secure 
certain notes held by J. W. Mathews & Co. on him, taking 
bond to re-convey, and these papers had been traded to the 
bank, with full notice to all parties of their rights. The 
prayer was for injunction, sale of land and payment of their 
trust claim from proceeds, ete. 

The bank answered, denying the existence of the trust 
fund, and setting up that they had purchased the notes and 
deed as mercantile paper before due, and without any notice 
of the truat, if any there was; that they had sued the notes 
to judgment, in name of Mathews & Co., for use of bank, 
and had had Mathews & Co. make a deed back to Prater, 
and filed it, and had had executions levied on the 600 acres— 
all strictly according to the statute. 

The only question submitted to the jury was the amount 
complainants’ claim, and the jury found $1,444.48 principal, 
with $826.00 interest to April 1st, 1879. 

The other questions were left, by agreement, to the pre- 
siding judge. He decided as follows: 

1. That there being no written transfer from Mathews & 
Co. to the bank, the latter took subject to all the equities 
between the former and complainants, and was affected by 
notice to Mathews & Co. 

2. That notice to one of the directors, who took no part in 
the transaction, was notice to the bank, and bound it. 
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8. That the complainants be paid in full their principal 
and interest, and the balance, if any, after paying costs, be 
paid to the bank. 

Finally he decreed that the entire tract be sold, and the 
proceeds applied as above. 

The bank moved for a new trial, which was refused, and 
it excepted. 


Duncan & Muer; S. Hatt, for plaintiff in error. 


R. D. Smrra ; W. S. Wattacs, for defendants. 


Jackson, Justice. 


Sarah J. Prater e¢ al., children of W. G. Prater, brought 
their bill against W. G. Prater, their father and trustee, and 
the Planters’ Bank of Fort Valley, for a perpetual injune- 
tion against the bank, prohibiting it from enforcing a judg- 
ment against W.G. Prater, on certain lands which were 
purchased with their money by their father and trustee. 


Part of these lands had been conveyed to Mathews & Co. 
by Prater absolutely, Mrs. Prater signing the deed with her 
husband, and Mathews & Co. obligating themselves to re- 
convey on Prater’s paying them certain notes, payable to 
their order. These notes were transferred by delivery to 
the bank, and were sued to judgment in the name of Math- 
ews & Oo. for its use. Execution issued on this judgment 
was levied on the land so conveyed to Mathews & Co., that 
firm having re-conveyed it to Prater for the purpose of 
selling it under the execution. To stay this sale, and to 
have the title assured to them, and for general relief, the 
certui que trusts filed this bill. 

The equities arising upon these facts were submitted to 
the court, and the decree was in favor of the complainants, 
directing that all the lands be sold, and complainants be 
paid the principal and interest of their fund which went 
into the lands, and balance, if any, to the bank. To this 
decree the bank excepted, and it makes three points. First, 
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that the court erred in holding that the transfer of the deed 
from Mathews & Oo. to the bank should have been in writ- 
ing ; secondly, in holding that notice to one of the directors 
of the bank, who took no part in the negotiation with 
Mathews & Co., was notice to the bank, and thirdly, that 
the decree was wrong in ordering the proceeds of the sale 
first to be applied to the payment of complainants. 

1. In regard to the first point, it will be remarked that 
the note itself was only transferred by delivery to the bank, 
though payable to the order of Mathews & Co., and there- 
fore that the question does not arise whether the transfer 
of the legal title to the note carried with it in equity the 
conveyance of the land as a security. It might well be 
doubted that if it had been indorsed it would carry an ab- 
solute deed to the land, such as this transaction is made by 
our statute, over to the indorsee. Code, §$1969, 1970. 
And even if the transaction made a mortgage, it would 
seem that under the act of 1873 —acts of 1873, pp, 42, 47— 
Code, §1996—the assignment must be in writing to be valid; 
inasmuch as the twenty-first section of that act declares 
“that all liens herein provided for, may be assigned by 
writing and not otherwise,” and mortgages are provided 
for in that act. 

But this case is one where neither the note, though pay- 
able to order, nor the conveyance, has been assigned in 
writing, by indorsement or otherwise, to the bank. The 
legal title is in Mathews & Co.; they had full notice of the 
equities of complainants, and they held, and hold it, subject 
to those equities. To make the best case possible for the 
bank, it only had an equity in the land through the transfer 
of Mathews & Co. to it by delivery of note and deeds, and 
complainants had also an equity—well known to Mathews 
& Co., because they knew, according to evidence, all about 
the money of complainants having gone into the land and 
participated in the misconduct of the trustee. Code, §315:; 
19 Ga., 130. 

So that it makes no difference whether the bank had or 
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had not notice of the trust ; and the point that notice toa 
director who did not participate in the transaction or nego- 
tiation, is not notice to the bank, need not be considered. 

2. If it be true that the money of complainants bought 
the land, then they had the right to follow it into the land, 
and take the land bought with the proceeds of what their 
grandfather bequeathed to them, or assert and enforce their 
lien thereon. 19 Ga., 66. If so, it is clear that the court 
did not err in rnling that their claim be first paid ; for if 
they could have held the land at their election, they would 
be entitled to be paid out of its proceeds when sold, at least 
to the extent of their money which went into it with inter- 
est, and such is the decree. 

The truth seems to be that the bank never bought these 
notes before due. It got no title—legal title—to them. 
They were payable to order and not indorsed. So that it 
cannot claim that the deed was carried to it with the title 
to the notes; nor did the deed pass by any writing. Math- 
ews & Oo. held the legal title to the land levied on with 
full notice of the trust, and whatever right the bank has is 
dependent on their legal title. The bank is therefore af- 
fected with notice to Mathews & Co. 

The entire transaction—notes and conveyance, with de- 
feasance or bond to re-convey—make a chose in action, and 
such must be assigned to vest title in the assignee, Code, 
§2244; and such assignment must be in writing, under the 
construction given “assignment,” as used in that section of 
the Code, in the case of Zurk vs. Cook, decided last term. 
Therefore, in any view we can take, the judgment is right 
and must be affirmed. 

Judgment affirmed. 
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Srory & Broruer vs. WALKER. 


. When‘a guardian, who was also the husband of his ward, transferred 

an execution in his favor as guardian to certain creditors as collate- 
ral security for supplies, and they collected money thereon, the 
remedies of the wife were twofold: First. Those of a ward to call 
her guardian to an account. Second. Those of a wife, to recover 
from acreditor who knowingly receives, in payment of his debt, 
money belonging to his debtor's wife. 
Where the action belongs to the latter class, it is competent for the 
defendants to show that the money was received in payment of the 
debt of the wife; that though these goods were charged to the hus- 
band, yet the quanity sold to and used on the wife’s place amounted 
to more than the sum received on the execution, and this after her 
consent to the transfer; that the husband was insolvent, and credit 
was refused him. 


Husband and wife. Contracts. Trust. Before Judge 
Lawson. Greene Superior Court. March Adjourned Term, 
1879. 


Reported in the opinion. 

MoWnorter Bros., for plaintiffs in error. 

M. W. Lewis & Son, for defendant. 
CRAWFORD, Justice. 


Mrs. Mary L. Walker brought suit against J. M. Story 
& Brother to recover the sum of $339.50. with interest 
thereon, which she alleged that they had collected upon 
an execution in favor of E. T. Walker, guardian of Mary 
L. Walker, vs. John E. Jackson, she being the ward men- 
tioned in said fi. fa. 

It appears from the record that E. T. Walker was not 
only the guardian but the husband of this ward, and that 
he had transferred the fi. fa. to J. M. Story & Brother 
as collateral security for supplies on the 4th day of May, 
1876, and that on the lst day of November, 1876, the said 
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transfer was approved by the written consent of the said 
Mary L. Walker. Thesum alleged to have been collected was 
shown by the receipt of the defendants. Having arrived 
at full age she commenced this suit in her own name to re- 
cover back the money. 

The defendants pleaded the general issue and an equit- 
able plea, in which they set up the fact that E. T. Walker, 
in 1875 and 1876, was running two plantations, one for him- 
self and one for his ward-wife. ‘That the amount of goods 
sold for and used on her own plantation exceeded the sum 
paid to them on the execution transferred, all of which had 
been to and for her use and benefit on her said plantation. 

Upon the trial of the issues thus made up, under the tes- 
timony admitted and the charge of the court, the jury re- 
turned a verdict for the plaintiff for the full amount of 
money collected on the ji. fa. aforesaid. A new trial was 
moved for, because : 

1. The court erred in charging the jury that if they be- 
lieved that E. T. Walker held an execution as guardian of 
his wife, and that he transferred it as guardian to the de- 
fendants, to be credited on an account of his own, then they 
should find for the plaintiff. 

2. The court ruled out the testimony of J. M. Story, 
which was that in 1876 his firm furnished Walker with sup- 
plies to run his ownand Mrs. Walker’s plantations, and 
while all the goods were charged to him, the quantity sold 
to and used on her place was more than the sum which they 
had collected. 

3. The court ruled out the testimony of J. M. Story, that 
the aggregate amount of goods sold to Walker and used on 
his wife’s plantation after the 4th of May, 1876, to the time 
of vollecting the money on the execution, was more than 
the amount of the same. 

4. The court erred in refusing to allow defendants to 
prove that the aggregate amount of goods in said account 
used on Mrs. Walker’s plantation, after her assent to the 
transfer, was more than the amount received by them, 
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although charged on the books to him, yet they were used 
in making a crop on her place and for her benefit. 

5. The court refused to allow defendants to show that 
Walker was insolvent. 

6. The court refused to allow defendants to show that 
Walker had a good and valid bond as the guardian of his 
wife. 

It is needless to take up separately and adjudge the va- 
rious grounds relied upon in this motion fur a new trial. 
The pleadings in every cause should clearly detine the law 
which is to control it, and therewith the theories relied upon 
to justify or defeat a recovery; and when they are techni- 
cally framed, if the law be questionable, it may be settled 
on demurrer, if not, then on evidence the case must turn. 
It is very manifest in this case that the plaintiff, being at the 
time of the commencement of this suit swe juris, relied upon 
the fact for a recovery, that her busband had appropriated 
her money to his own use, with the knowledge of the de- 
fendants that it was hers. 

The defense was put on two grounds: First. That Walker, 
the guardian, had the right to collect the execution himself, 
or that he could legally transfer it to another who might 
also collect it, and that the ward’s remedy was to look to 
him and his bondsmen for payment, if the same were not 
accounted for. Second. That having received the benefit 
of the money herself, in the acceptance and use of the sup- 
plies, which had been furnished her for the running of her 
own plantation, gave them an equitable plea against her 
right to a recovery. 

The court construed the law of the case to be with the 
plaintiff, and so ruled the evidence and so charged the jury. 

Our view upon the facts, as shown by the record, is that 
her remedies were twofold: those of a ward, as such, to call 
her guardian to account for her estate in his hands, and 
those of a wife, to sue for and recover from a creditor who 
receives in payment of his debt money belonging to his 
debtor’s wife, knowing it to be her separate estate. The 
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plaintiff chose the latter remedy, and rested her right to 
recover upon the ground that the defendants acquired no 
title to the money received. The defendants joined issue 
by their pleas, and sought to prove that the money was not 
received in payment of a debt of her husband, but one of 
her own. 

They further offered to prove that although the goods 
bought in 1876 were charged to him, yet the quantity sold 
to and used on her place was more than the sum received 
upon the execution. They proposed to show by additional 
proof that credit was refused him; that he was insolvent ; 
that the amount of goods furnished for her use, after her 
written assent to the transfer of the execution, was more 
than they received upon it, and that these supplies were 
used upon her place in making a crop for her benefit. All 
the testimony thus offered was ruled out by the judge, and 
we think improperly. If she had received value for this 
money, and it had gone for the benefit of her estate, it 
would be unjust that under any technical rule of law she 
should recover it a second time; it would be wrong, and that 
which is wrong is not law. 

Judgment reversed. 


Moore vs. McCown. 


Whether monthly wages of a painter were liable to garnishment for 
medical services depended upon the date of such services. If they 
were while the act of February 24th, 1875, was of force, the wages 
would be liable; otherwise not. That act was not retroactive, so 
as to apply to services rendered before its passage. 


Garnishment. Contracts. Before Judge Onarx. City 
Court of Atlanta. December Term, 1879. 


In 1879 Moore sued out a garnishment against McCown, 
which was served on the Western & Atlantic Railroad. 
The affidavit stated that the amount was due “for medical 
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services rendered prior to February 7th, 1875, upon a note ; 
that he has commenced suit thereon,” etc. The garnishee 
answered that it owed defendant $94.60 as wages. Defend- 
ant made a motion in writing to dismiss the garnishment 
on the following grounds : 

(1.) Because the money in the hands of the garnishee is 
due defendant as monthly wages for painting. 

(2.) Because the note sued on was given in renewal of a 
note made by defendant to W. L. Sterling on October 1st, 
1873, and the consideration of that note was medical ser- 
vices rendered by said Sterling in 1869. 

(3.) Because the consideration of the note was not board 
or provisions, nor medical services rendered between Feb- 
ruary 24th, 1875 and February 7th, 1876. 

The court granted arule nzst against the plaintiff to show 
cause why the garnishment should not be dismissed ; and 
upon the return and hearing he dismissed it. [In his cer- 
tificate to the bill of exceptions, the presiding judge states 


that, in addition to the grounds for dismissal on account of 
matters outside the record, it was also urged that the record 
did not show that the medical services were rendered at a 
time when defendant’s wages would be subject to garnish- 
ment therefor.] To the judgment dismissing the garnish- 
ment plaintiff excepted. 


Hoxe Smrrx; Jno. L. Tys, for plaintiff in error. 


Hutsey & McArexz, for defendant. 
Warner, Chief Justice. 


This was a summons of garnishment founded upon a 
renewed note given for medical services rendered in 1869. 
The defendant made a motion in writing to dismiss it on 
the ground, amongst others, that the money in the hands 
of the garnishee was due to him for his monthly wages as a 
laborer for painting, and that the plaintiff's debt was for 
medical services in the year 1869, and that no part of it 
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was for board, or provisions furnished himself or his family, 
nor for medical services rendered him or his family between 
the 24th day of February, 1875, and the 7th day of Febru- 
ary, 1876, for which his daily, weekly or monthly wages 
would be subject to garnishment. To this motion of the 
defendant the plaintiff demurred. The court overruled the 
demurrer, and dismissed the garnishment; whereupon the 
plaintiff excepted. 

When the contract was made in 1869 the defendant’s wages 
were not subject to garnishment for medical services. See 
Code, §3554, and the contract for the medival services not 
having been made whilst the act of 1875 was of force, it is 
not embraced within the provisions of that act, but is con- 
trolled by the law of force at the time the contract was 
made in 1869, and such was the true intent and meaning of 
the proviso to the act of 1876, so far as that act is con- 
cerned. 

Let the judgment of the court below be affirmed. 


Tae Groroia Ratmroap anp Banxine Company vs. Cox. 

Where the evidence as to the diligence used by the employees of a rail- 
road was conflicting, the presumption of negligence being in all 
cases against the company, and the jury find for the plaintiff, and 
the presiding judge is satisfied with the verdict, this court will not 
interfere. 


New trial. Before Judge Speer. Newton Superior 
Court. September Term, 1879. 


Reported in the decision. 
Crark & Pack, for plaintiff in error. 
J. J. Froyp; E. F. Epwarps, for defendant. 


JACKSON, Justice. 


This suit was brought by a colored man against the Geor- 
gia Railroad and Banking Company for killing a mule be- 


V 64—39 
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longing to the plaintiff. The jury found a verdict for the 
plaintiff for one hundred dollars and interest. A motion 
was made for a new trial on the ground that the verdict 
was contrary to the evidence and the principles of equity 
and justice, which was overruled and defendant excepted. 

If the evidence sustains the verdict, it is not contrary to 
the principles of equity and justice, but is legal and right. 
So that the question is simply this: Is there evidence 
enough to support the verdict ? 

By the Code, section 3033, it is enacted that a railroad 
company shall be liable for killing stock by the running of 
their engines and cars, “unless the company shall make it 
appear that their agents have exercised all reasonable and 
ordinary care and diligence—the presumption being in all 
cases against the company.” 

There is no doubt that the mule was killed by the com- 
pany’s train, and that being so, the law raises the presump- 
tion that the agents of the company did not use ordinary 
and reasonable care and diligence, and the company must 
overcome this legal presumption and take the burden of 
making it appear that they did use ordinary care and dili- 
gence. Ordinary care and diligence is that the engineer 
and fireman shall keep a lookout ahead to see stock on the 
track, and to stop the train or try todo so. The fireman 
swears that the first he saw of the mule was its head flying 
up, and he was keeping watch; the engineer, that the en- 
gine was almost upon the mule when he saw her first—that 
she tried to cross the track from behind a hedge-row after 
a horse which did crogs there, and he was so close upon her 
that he could not check up the train; and both swear that 
they were diligent and could not prevent the catastrophe. 
On the other hand, two witnesses for the plaintiff swear 
that the mule must have got on the track at a crossing some 
fifty or seventy yards from the place where she lay dead— 
that they were there immediately after the killing—that 
the track was soft from rain the night before—that the 
tracks of the mule showed where she got on: and showed 
that she was ranning—that there were no signs of the tracks 





FEBRUARY TERM, 1880. 
The Georgia Railroa‘i and Banking Co. vs. Cox. 


of a horse at all, and none of the mule’s having attempted 
to cross where she was dead, the track being there on an 
embankment six or seven feet high—witness examined for 
tracks to see if she got on the track there and found none. 
She was lying dead about twenty feet from the hedge-row 
where the engineer swore she got on the track, and on the 
right of the track on which side the engineer testified that 
she came on the track from behind the hedge-row. One 
of the witnesses also testified that the horse came home 
before the train came along, and shortly after the train 
came and the mule was killed. So that the evidence is con- 
flicting on the point whether the fireman and engineer were 
diligent in looking out for stock on the road ahead of them ; 
for they could have seen the mule according to plaintiff's 
testimony, if they were, and might possibly have checked 
up so that it might have escaped. Possibly, perhaps proba. 
bly, the verdict should have been that the killing was an 
unavoidable accident and therefore for the defendant, but 
it is out of the range of possibility that the account given 
by the engineer and fireman, and that given by the wit- 
nesses for plaintiff of the transaction can both be true. 
The presumption being against the company, and the tes- 
timony of its agents going to show reasonable diligence, 
being in conflict with the account given by other witnesses 
of the occurrence, we have no option but to hold that the 
presiding judge has not abused his discretion in upholding 
the verdict. With the policy of the law and the heaviness 
with which it bears on railroad companies, we have nothing 
to du; our business is to expound and enforce it as we find 
it on the statute books. 
Judgment affirmed. 
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McA.tusrer vs. Toe Smncer Manvuracrurtnc Company. 


1. A plea to a suit on a foreign judgment which appertains wholly to 
matters occurring anterior to such judgment, and which, with the 
exemplification of the record, shows great negligence in failing to 
set up such defense to the original action, was properly dismissed 
on demurrer; especially where the facts pleaded would have con- 
stituted no defense. 

. Since May, 1790, the records and judicial proceedings of the courts 
of any of the states are admitted in any other court within the 
United States by the attestation of the clerk and the seal of the 
court annexed, together with the certificate of the judge that the 
attestation is in due form. 

3. The verdict is contrary to law in being for seventy-four dollars and 
eighty cents more than is authorized by the exemplification of the 
record of the foreign judgment; a reversal must therefore be had 
unless this amount be written off. 


Judgments. Pleadings. Evidence. Exemplification. 
New trial. Before Judge Speer. Rockdale Superior Court. 
August Term, 1879, 


Report unnecessary. 
J. N. Grenn; A. M. Hews, for plaintiff in error. 


Crark & Pacer, for defendant. 


CRAWFORD, Justice. 


This suit was brought upon a foreign judgment rendered 
in the circuit court of Alabama, to the October term, 1877, 
of Rockdale superior court. ‘lo which suit defendant filed 
the plea of the general issue; a special plea which went to 
the merits of the contract, the bad faith of the plaintiff and 
the fraudulent conduct of its agents and attorneys anterior 
to the judgment, and a plea of set-off. 

On demurrer, the pleas except the general issue were 
stricken, and defendant excepted. 

Upon the trial the certificate and exemplification of the 
record from the state of Alabama were offered in evidence, 
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to the admission of which defendant objected for the want 
of the great seal of the state being thereto attached. which 
objection was overruled, and defendant excepted. 

The jury found a verdict for the plaintiff, to which find- 
ing defendant excepted, because the same was contrary to 
law. 

1. The first question for our review is as to the judgment 
of the court below on the demurrer to defendant’s pleae 
By his special plea it was alleged that the first note which 
was given by the defendant on the 6th day of October, 
1874, was obtained by fraud, because he was not then in- 
debted as claimed, and, having faith in the company, he 
gave it. When he gave the second note on the 18th day 
of August, 1875, that was also obtained by fraud in this, 
that they presented him with an aggregate account of his 
indebtedness, and he, having full faith in their honesty, gave 
it. He kept no books or memoranda of his dealings with 
the plaintiff, but, relying on the company, supposed that it 
kept correct books and all proper debits and credits; has 
learned since the bringing of the suit in Alabama that he 
was not indebted on a full and fair settlement ; that he was 
entitled to credits not allowed him, and by their fraudulent 
representations he was deceived into the making of the 
note. He alleged further that the judgment was obtained 
by fraud in this, that plaintiffs attorney induced him to 
believe that suit was brought to force a settlement; and 
that the same would not be pressed until he had full time 
to investigate all of his accounts, and to set up his cross 
demands which he claimed would defeat plaintiff, and give 
him a judgment against the company ; that the judgment 
now sued upon was obtained contrary to this express agree- 
ment of indefinite continuance that the defendant might 
ascertain the true condition of the accounts between him- 
self and plaintiff; that it prevented him from making any 
defense; and was continued twice with that view, and 
therefore the taking of the said judgment was a fraud upon 
defendant. It will be observed that this plea appertains 
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wholly to matters occurring anterior to the judgment, and 
we apprehend, with the record before the presiding judge 
who tried the case in Alabama, would have been stricken 
there for its manifest want of legal defense against the 
plaintiff's demand, @ fortiori would it be stricken heres 
where the suit was brought upon the judgment. The plea 
showed that the first note was given October 6th, 1874; 
the second, August 18th, 1875; that suit was brought 
September 29th, 1875; the case continued by the plaintiff 
at the May term, 1876; and by the exemplification of the 
record it is shown that at the November term, 1876, it was 
continued by the defendant; by the plea again, that at the 
spring term, 1877, “the defendant saying nothing,” judg- 
ment was rendered against him. - 

Thus it will be seen that the judgment was rendered two 
years and a half from the giving of the first note, and one 
year and eight months from the giving of the second, to 
say nothing of the two continuances giving him twelve 
months, besides six months before that, in which to plead. 
Such negligence would weaken if not destroy a meritorious 
defense. 

As to the set-off pleaded, it only contained the claims of 
the defendant arising out of, and confined to, the subject 
matter which entered into the consideration of the notes 
themselves, the giving of which was an admission on the 
part of the payer that the payee was not indebted to him 
for any matter or thing appertaining thereto. 

2. The second assignment of error is that the certificate 
and exemplification of the record from Alabama was not 
authenticated by the great seal of the state. Since May, 
1790, the records and judicial proceedings of the courts of 
any of the states are admitted in any other court within the 
United States by the attestation of the clerk, and the seal 
of the court annexed, together with the certificate of the 
judge that the attestation is in due form. 

3. The third assignment of error is that the verdict of 
the jury is contrary to law. j 
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The Mayor etc., of Griffin ve. Powell. 
Under this ground of error we have examined the ex- 
emplification of the record accompanying the judgment, 
and there find that according to the pleadings of the plain- 
tiff as so exemplified, that the verdict which the jury ren- 
dered, and of which complaint is here made, is contrary to 
law in this, that they have found seventy-four dollars and 
eighty cents more than is there authorized. By article 
four, section one of the constitution of the United States, 
we are to give full faith and credit in this state to the 
records and judicial proceedings of every other state when 
the same are brought before us properly authenticated 
under the law. We therefore reverse the judgment, unless 
the said sum so stated in the record be written off, and then 
direct that the same stand affirmed. 
Judgment reversed. 


Tae Mayor eto., or Grirrin vs. Powktu. 


An ordinance of the city of Griffin provided that ‘‘no person or per- 
sons shall keep a livery or sale stable, or let out horses or mules or 
other stock, carriages, buggies or other vehicles * * without 
first obtaining alicense * * * provided, that nothing in this 
section shall be so construed as to allow any person to run a dray 
for hire.” Another section provided that ‘‘no person shall run a 
dray, cart or other carriage in the city of Griffin for the purpose of 
hauling for the public, goods, produce, wares or merchandise of 
any description” without a license: 

Held, that one who had taken a license as the keeper of a livery stable 
might hire out a two-horse wagon by the day for the purpose of 
hauling lumber without obtaining a license to run a dray. 


License. Laws. Municipal corporations. Before Judge 
Bucuanan. Spalding Superior Court. August Term, 1879. 


Reported in the decision. 
Hunt & Jounson, for plaintiff in error. 


Srewart & Hatt, for defendant. 
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Warner, Chief Justice. 


It appears from the record that W. H. Powell was cited 
to appear before the mayor and council of Griffin, on the 
24th day of September, 1873, to show cause why he should 
not be dealt with for ranning a dray without license, in said 
city, on the 17th day of September, 1876, and other times 
in that year. 

On the hearing of said cause, R. F. Stephenson testified . 
before council, that in the month of April last and several 
times since, he had hired from Powell a two-horse wagon 
to haul lumber from the depot in said city to witness’ place 
of business; that he paid Powell at the rate of four dollars 
per day for said wagon, mules and driver; that it was not a 
dray but a two-horse wagon; that the mules were kept in 
the livery stable of Powell, and the wagon also; that the 
wagon was not hired to haul by the load, but by the day. 
Powell is a livery stable keeper. Stephenson also testified 
that Powell knew that he, Stephenson, hired said wagon to 
transport lumber in the city. 

The ordinance of the city of Griffin read as follows : 

‘* Be it enacted that no person or persons shall keep a livery or sale 
stable, or let out for hire, horses or mules or other stock, carriages, 
buggies or other vehicles, within the corporate limits of the city of 
Griffin, without first having obtained a license from the clerk and 
treasurer of the city of Griffin, for which he shall pay the sum of forty 
dollars. 


‘* Provided, that nothing in this section shall be construed as to allow 
any person to run a dray for hire.” 


Section 4th of said ordinance read as follows: 


‘* Be it further enacted that no person shall run a dray, cart or other 
carriage in the city of Griffin for the purpose of hauling for the public, 
goods, produce, wares or merchandise of any description, whatever, 
without first having obtained a license therefor, for which he shall pay 
the sum of twenty-five dollars for a one-horse dray, and fifty dollars 
for a two-horse dray or carriage. 

‘* Provided, that this section shall not be so construed as to allow any 
person taking out this license to transport persons to and from, and 
about the city for hire, and provided further, that this section shall be 
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so construed as to not allow ‘any person or persons who hire a dray 
temporarily for the purpose of hauling for themselves or others, to use 
the same without license.” 

Section 15, imposes a fine in double the amount of the 
license for a violation of the above ordinance. 

After hearing the above evidence and argument of coun- 
sel, an order was passed by the mayor and council of the 
city of Griffin, that it appearing that defendant had violated 
the said ordinance, an execution should issue against said 
‘Powell for the sum of one hundred dollars, same being 
double the amount of the license for running a dray. 

Powell sued out a certiorari and on hearing the same 
(the above facts being the case made), the court sustained 
the certiorari, and reversed the decision of the mayor and 
council, whereupon the defendant excepted. 

It was admitted that Powell had a regular license from 
the city as a sale and livery stable keeper for that year, and 
the question is whether, under the statement of facts dis- 
closed in the record, he was liable to the penalty imposed 
on him by the city council for running a dray? Powell, 
under his license as the keeper of a “ livery or sale stable,” 
had the right, under the ordinance of the city, to let out for 
hire, horses, mules or other stock, carriages, buggies or 
other vehicles, except a dray, for hire. The word vehicles 
would certainly include wagons and possibly drays also, 
but for the proviso to the city ordinance. The proviso in 
the ordinance used the word “dray” in its common and 
popular sense, as contra-distinguished from a wagon in its 
common and popular sense—and should be so construed. 
Therefore, as Powell did not run a dray for hire, as con- 
templated in the proviso to the ordinance, there was no 
error in sustaining the certiorari. 

Let the judgment of the court below be affirmed. 
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Black vs. Peters . 


Buiaox vs. PErers. 


The county court of Rockdale county being governed by the same 
law in respect to appeals as justice courts, an appeal therein must 
be entered within four days from the decision. It is not sufficient 
that it be within four days from the adjournment of the court at 
which the decision was rendered. 


Appeals. County Courts. Before Judge Speer. Rock- 
dale Superior Court. August Term, 1879. 


Reported in the decision. 


A. A. Zacury; A. M. He.ms, for plaintiff in error. 
A. C. MoCatua, for defendant. 


Jackson, Justice. 


This was a suit for the recovery of the price of a fertili- 
zer, brought in the county court of Rockdale by the defend- 
ant in error against the plaintiff in error. In the county 
court the judgment was for the defendant in that suit, who 
is the plaintiff in error here, and an appeal was taken to the 
superior court. When the case was there called, a motion 
was made to dismiss the appeal because not taken within 
four days from the rendition of the judgment in the county 
court though within four days of the adjournment of that 
court; and the court overruling the motion to dismiss, the 
case was tried and a verdict was rendered for the plaintiff 
for the price of the fertilizer. A motion was made fora 
new trial on various grounds, and among them the over- 
ruling the motion to dismiss the appeal. Should it have 
been dismissed ? 

The county court of Rockdale county is a local court, 
created specially for that county by statute and dependent 
for its powers and the rights of suitors therein upon the 
statute creating it. 

That statute declares “said party may enter an appeal 
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from such judgment within four days wnder the same rules 
and regulations now governing in appeals from justice 
courts of this state.” Acts of 1874, section 6, p. 75. 

The Code, section 4157 declares: “either party being 
dissatisfied with the judgment of the justice of the peace 
or notary public, and upon all confessions of judgment, 
provided the amount claimed in said suit is over fifty dol 
lars may, as a matter of right, enter an appeal from said 
judgment, within four days (exclusive of Sundays) after 
the rendition of said judgment,” ete. 

The local law creating the county court of Rockdale, 
having put that court in respect to appeals therefrom on 
the same footing as justice courts as constituted in 1874 
when the local law was passed, any party to a case tried 
therein who wished to appeal was bound to do so, as in the 
justice courts, within four days from the rendition of the 
judgment, and not from the adjournment of the court. 
The local act contemplated that said county court should 
be held and have jurisdiction as a sort of county justice 
court. It could be held at any time and place for the trial 
of any one case, and the defendant was notified by sum- 
mons to be there then, and it does not seem to have been 
constituted a court to sit at stated places and times. See 
4th section of the act, acts of 1874, p. 74. Its jurisdiction 
was to be the same as justices of the peace, except that its 
powers ran all over the county. Sec. 111. And the inten- 
tion of the legislature was that appeals therefrom should 
be within four days from the day the court adjourned, so 
far as that case was concerned, that ie, from the day final 
judgment therein was rendered. Therefore we are of the 
opinion that the court erred in not dismissing the appeal, 
and inasmuch as this point controls and disposes of the case, 
it is unnecessary to consider other points made in the re- 
cord. 

Judgment reversed. 
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Kinard vs. Sanford. 


Kiyarp vs. SANFORD. 


1. A plea of set-off should state the defendant’s demand as distinctly 
as though he were the plaintiff, and when filed toa suit on a 
negotiable instrument, not in the hands of the payee, it must appear 
that the paper was received under dishonor, that the set-off grew 
out of, or was in some way connected with, the contract sued on, 
that there was mutuality of obligation between the original parties 
thereto, and that the defendant is the proper party to assert the 
claim. 

. Whenever a right to recoup exists, it must be exercised by the party 
or parties who would be authorized to maintain a suit for damages 
under the contract, or some sufficient reason be alleged to take it 
out of the legal rule in such cases. 


Pleadings. Set-off. Recoupment. Before Judge Un- 
pDERWooD. Floyd Superior Court. September Term, 1879. 


Reported in the decision. 


Forsytu & Resse, by J. H. Hosxinson, for plaintiff in 
error: 


Hamitton Yancey, by J. Branuam, for defendant. 


CrawForpD, Justice. 


W. S. Sanford, as bearer, sued M. F. Kinard on a nego- 
tiable promissory note, made by himself and one F. F. Fin- 
ley, to which the said Kinard filed pleas of set-off and re- 
coupment against C. L. Webb, who was the payee of said 
note. To which pleas the plaintiff, Sanford, demurred ; 
the demurrer was sustained by the court, and he excepted. 

The plea of set-off, as appears from the record, alleged 
that at and before the time the said note went into the 
hands of the said plaintiff, C. L. Webb, the payee, was in- 
debted to the defendant and Finley in the sum of one 
hundred and seventy-five dollars, which he pleads as a set-off 
to plaintiff’s action. 

The plea df recoupment alleged that on the 4th day of 
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November, 1870, they, the defendant and Finley, bought 
parts of lots of land 220 and 221, Floyd county, together 
with certain wool-carding and mill machinery, with the 
right to enter into possession at once and operate the 
machinery, there being a large amount of wool in the fac- 
tory to be carded, which the said Finley and defendant had 
a right to card under the contract, the toll from which was 
of the value of $200.00, or other large sum; but the said 
Webb remained in possession of said machinery until he 
had worked up the materia] on hand, and the fair average 
income of the machinery amounted to $200.00, or more, 
a bond for title being given, and the words, this day posses- 
sion given, notes being made for the purchase money, $1,- 
800.00, which have been paid, except the amount sued for. 

1. The plea of set-off being a cross action brought by 
the defendant against the plaintiff, it should set out his de- 
mand as fully and distinctly as though he were the plaintiff, 
and when filed to a suit on a negotiable instrument, not in 
the hands of the payee, it must appear by the allegations 
that the paper was received under dishonor, and that the 
set-off grew out of, or was in some way connected with, the 
contract sued upon, as well as a mutuality of obligations 
arising out of the contract between the original parties 
thereto, and who, in the pending case, can assert it. A set- 
off pleaded to a note traded after due, cannot be upon any 
mutual demand that defendant had at the commencement 
of the suit against the payee, but must be confined to the 
contract on which the plaintiff sues. 

This plea it will be seen was fatally defective when tested 
by the law. A good plea is one that presents a clear and 
distinct legal issue without drawing from another, and 
must stand or fall by itself. 

2. The plea of recoupment, too, is in all cases confined 
to the original contract sued upon, and must, like a set-off, be 
mutual as to those parties. That is tosay, whenever a right 
exists to recoup, that right must be exercised by those who 
would be authorized to maintain a suit therefor. In 
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this case the original contract was made as alleged be- 
tween Webb on one side, and Kinard and Finley on the 
other, so that if Kinard could maintain an individual suit 
to recover their joint damages, then in an action against 
him alone he might recoup, but without some allegation to 
take it out of the legal rule in such cases, he could not 
plead it even as against Webb, if he were the plaintiff. 

The plea is otherwise demurrable, the contract is not suf- 
ficiently set out, the damages claimed appear to be con- 
tingent and speculative, and, as pleaded, if in a suit brought 
by both the defendant and Finley, could not be maintained, 
to say nothing of the statute of limitations, which appar- 
ently bars their right of action. The demurrer should have 
been sustained, and the pleas stricken. 

Judgment affirmed. 


Bork vs. Burk. 


A conveyance of one’s interest in certainland, ‘‘said interest contain- 
ing eighty-three and one third acres, more or less,” with a general 
warranty of title against the claims of all persons, includes in itself 
covenants of a right to sell, of quiet enjoyment, and of freedom 
from incumbrances. 


Title. Warranty. Covenant. Contracts. Before Judge 
McCutcuen. Whittield Superior Court. October Ad- 
journed Term, 1878. 


To the report contained in the decision it is only neces- 
sary toadd that H. H, Burk sued William Burk on a cove- 
nant of warranty against the claims of all persons, contained 
in a deed. ‘The breach alleged was that the land had been 
received by defendant under his father’s will, and was sub- 
ject to the payment of certain legacies to other children, 
that plaintiff had been compelled to pay out $600.00 to 
prevent a sale to satisfy such legacies, that defendant and 
another had brought ejectment against him for the land, 
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and that defendant could not sell to him free from incum- 
brances. On the issue formed under this declaration, the 
court charged as set out in the decision, and defendant ex- 


cepted. 


Saumate & Wittiamson; D. A. Watxer, for plaintiff 
in error. 


W. K. Moors, by brief, for defendant. 


Wagner, Chief Justice. 


This was an action brought by the plaintiff againet the 
defendant to recover damages for an alleged breach of cov- 
enant contained in the following deed executed by the de- 


fendant: 
“GEorGIA, WHITFIELD County. 

“This indenture made 14th day of October, 1863, between William 
Burk of the county and state aforesaid, of the one part, and Hugh H. 
Burk of the same place, of the other part, witnesseth that the said 
William Burk, for and in consideration of the sum of four hundred 
dollars to him in hand paid, the receipt whereof is hereby acknowl- 
edged, hath granted, bargained, sold and conveyed unto the said Hugh 
H. Burk, heirs and assigns, the interest of said William Burk in and 
to lots of land, Nos. 295, 296 and 297, in the 11th district and third 
section in said county, said interest containing eighty-three and one- 
third acres, more or less, to have and to hold said interest unto him the 
said Hugh H. Burk, his heirs and assigns forever in fee simple. And 
the said William Burk, for himself, his heirs, executors and adminis- 
trators, the said bargained premises unto the said Hugh H. Burk, his 
heirs and assigns, will warrant and forever defend the right and title 
against the claims of all other persons whatever. In testimony where- 
of said William Burk hath hereunto set his hand and affixed his seal 
the day and year above written.” 

The court charged the jury amongst other things, as fol- 
lows: “A general warranty of title against the claims of 
all persons includes in itself covenants of a right to sell, 
and of quiet enjoyment, and of freedom from incumbran- 
ces; that this claim of warranty has a definite and fixed 
legal meaning, including in itself the true covenant named 
in the section of the Code I have read, one of which ig 
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that the property sold was free from incumbrances, and 
this warranty is to be construed as though it had said in 
express terms that there was at the time of the sale no in- 
cumbrances on the property sold. In other words, this 
warranty amounts to a covenant that there were no incum- 
brances on the interest of William Burk in said lands, 
which was sold and conveyed by said deed, whatever that 
interest was. Andif there were at the time of the making 
of the deed any incumbrances thereon, and if the evidence 
shows that the plaintiff has sustained damages thereby, by 
being forced to pay off such incumbrances, this would con- 
stitute a breach of the warranty. 

“In the face of this covenant the defendant’s counsel 
claim that he simply warranted the title to the interest sold, 
subject to such incumbrances as might exist thereon, for 
this would change the plain meaning of the words used in 
the clause of warranty by interpolating an exception con- 
trary to and inconsistent with that meaning.” 

The foregoing charge was given without qualification, 
notwithstanding that defendant’s counsel had insisted in 
argument that all that was sold and conveyed in the deed 
was William Burk’s residuary interest in said lands under 
the will of his father, and that the deed shows a contract 
to convey not any specified amount of interest either divi- 
ded or undivided, but simply such interest as defendant de- 
rived under the will as residuary legatee. 

The defendant excepted to this charge of the court, and 
alleges the same as error. The jury, under the charge of 
the court, found a verdict in favor of the plaintiff for the 
sum of $145.25. There was no error in the charge of the 
court, as to the legal effect of the warranty contained in the 
deed set forth in the record. Code, §2793. 

Let the judgment of the court below be affirmed. 
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Tue Centra RartroapD anp Banxine Company vs. Roaon. 


1. 


In a suit by a widow against a railroad company for the homicide of 
her husband, who was an engineer in its employment, two things 
are necessary to a recovery : First, absence of negligence on his 
part contributing to the occasion or cause of his death; and second, 
negligence on the part of the company or some other agent or em- 
ployé. When it is shown that the deceased was without fault, the 
presumption of negligence on the part of the road arises. It may, 
however, be rebutted by proof. If neither the company nor the 
employés were negligent, there can be no recovery. 


. An engineer having jumped from his engine and been killed, and 


the question being whether or not he was without fault, the neces- 
sity for jumping, tis ability to jump, and the safety with which he 
could do so, are all for the consideration of the jury, and it was 
error for the judge to charge that ‘‘ the fact that he jumped is proof 
that he thought jumping the safest cuurse.” 


. The court charged as follows: ‘‘The pecuniary damages to the 


wife from the homicide are to be ascertained by inquiring what would 
be a reasonable support, according to the circumstances in life of the 
husband as they existed at his death, and as they may be reasonably 
expected to exist in view of his character, habits, oecupation and 
prospects in life; and when the annual money value of that support 
has been found, to give as damages its present worth, according to 
the expectation of the life of the deceased, as ascertained by the 
mortuary tables of well established reputation :” 


Held, that under the facts of this case, the court should hive amplified 


this charge, and the attention of the jury should have been called to 
the declining years of the deceased and the probable decrease year 
by year of his capacity to labor at his calling. 


. In a suit by the wife of an engineer against a railroad company for 


his homicide, the jury should consider the age of the deceased and © 
if old, his consequent incapacity to labor long. 


. As to the negligence of the engineer of the train immediately preced- 


ing that on which the deceased was, it dves not depend on his inca- 
pacity, by reason of fits or otherwise, to properly handle his train, 
but on whether, under the facts and circumstances surrounding him 
at the time of the injury, he was negligent in stopping at the curve. 


Railroads. Damages. Negligence. Master and servant. 


Charge of Court. New Trial. Before Judge Fremine. 
Chatham Superior Court. May Term, 1879. 


To the report contained in the decision, it is only neces- 


sary to add the following: 
V 64—40 





636 SUPREME COURT OF GEORGIA. 


~The Central Railroad and Banking Co. ve. Roach. 


Mrs. Roach sued the company for the homicide of her 
husband. He was an engineer in the employment of de- 
fendant. On the night of January 28th, 1878, three freight 
trains started from Macon to Savannah, on defendant’s road. 
Roach was the engineer on the last train; one Greenlaw 
was engineer on the train next in front of him. While 
going round a curve, Greenlaw checked the speed of his 
engine, and continued to check it for some time, saying he 
saw a light in front; the conductor sent a nan back to stop 
the rear train, and signaled to Greenlaw to go on, which he 
finally did. In the u,eantime the rear train came up. Roach 
seeing the train going with comparative slowness in front 
of him, blew on brakes, reversed his engine, told another 
employé on the engine to jump off, and then jumped him- 
self. He was injured so that he died from the effects. 
The train ran on and just came in contact with the one in 
front before stopping; but the collision was not serious 
enough to injure any one on either train. As to the pru- 
dence of Roach in jumping, or the apparent necessity for 
doing so, and also as to the diligence of the company, the 
evidence was somewhat conflicting. There was a good deal 
of evidence in regard to Greenlaw’s being afflicted with ep- 
ileptic fits, and as to whether the company was chargeable 
with notice thereof—all of which is immaterial here. Roach 
was nearly sixty-one years of age at his death According 
to the mortuary tables his expectancy of life’ was nearly 
fourteen years. 

The jury found for the plaintiff $5,000.00. Defendant 
moved for a new trial, which was refused, and it excepted. 
The grounds of error necessary to an understanding of the 
decision are as follows: 

J}. Because the court erred in refu ing to charge the jury 
when requested by defendant’s counsel, as follows: “If the 
jury be satisfied that the plaintiff's husband was himself 
wholly without fault or negligence in connection with the 
incidents, or any one of them, which directly contributed 
to the cause of his death; and should be further satisfied 
that by no effort of his own could he have avoided the loss 
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of his life, but should find, on the other hand, that the 
railroad company was not guilty of negligence, or of fail- 
ure in the discharge of ordinary duty by the defendant, or 
either of its employés, which caused his death, still the 
plaintiff cannot recover.” 

%. Because the court erred in refusing to charge the jury 
when requested by defendant’s counsel, as follows: “ Ifthe 
jury find that the capacity of plaintiff's husband to spring 
from an engine under the circumstances, with safety to him- 
self, had been impaired by advanced age, or by any other 
cause, it was his duty to take notice of this fact; and if he 
failed to be mindful of it, and thereby incurred a greater 
risk than he would have becn exposed to had he remained 
upon the engine, the plaintiff cannot recover.” 

[In connection with the refusal to charge as requested by 
defendant’s counsel, the court charged. as follows: “ This 
fourth request calls upon me to charge you as law that if 
Roach, by pursuing any other course than the one actually 
pursued, would or might have saved his life, the plaintiff 
cannot recover. To give you this charge would be virtu- 
ally to charge you to find a verdict for defendant, if you 
found the fact that if he had remained on the engine he 
would not have been killed. If this be so, Roach could 
uot have known it. The fact that he jumped, if you find 
that he did jump, is proof that he thought jumping the 
safest course. If the fact now appears that another course 
was safer, it does not follow that he was in fault for jump- 
ing. His ob‘igation was to pursue that course which under 
the circumstances was reasonable and proper. * * * * 
I think an old man has as much right to jump as a young 
man, to avoid the consequences of an impending collision.” } 

3. Because the court erred in charging the jury as fol- 
lows, as to the rule of damages: “ First determine what 
amount per annum you will give the plaintiff; then calen- 
late the present worth of that amount for each year sepa- 
rately, add these present worths together and find the aggre 
gate amount im solido. This you must do for the number 





638 SUPREME COURT OF GEORGIA. 





‘Phe Central Railroad and Banking Co. vs. Roach.” 





of years you find, under the testimony, that Roach would 
have lived but for the accident.” 

4. Because the court erred in this: That after having 
charged the jury in full, and refused to give other charges 
as requested, and after the jury had retired to their room 
for a haJf hour or more, without any request from the jury 
and against the objection of defendant’s counsel, he re-called 
the jury from their room into the court and read to them 
from 38 Ga., 410, as follows: “The pecuniary damages to 
the wife from the homicide is to be ascertained by inquiring 
what would be a reasonable support, according to the cir- 
cumstances in life of the husband, as they existed at his 
death, and as they may be reasonably expected to exist, in 
view of his character, habits, occupation, and prospects in 
. life; and when the annual money value of that support 
has been found, to give as damages its present worth, ac- 
cording to the expectation of the life of the deceased, as as- 
certained by the mortuary tables of well-established repu- 
tation.” 

[On the last two points the court certified as follows: “I 
further certify that the charge as to the rule for estimating 
damages, given when the jury was recalled, was in the place 
and stead of the charge on this point as originally given; [ 
therefore submit that the original charge is no part of my 
charge to the jury.” ] 

5. Becanse the damages were excessive. 

6. Because the verdict was contrary to law and evidence. 


A. R. Lawton; W. 8S. Bastnerr, for plaintiff in error, 
cited 50 Ga., 465; 55 76., 1383; 58 Jb., 485,107; 119 
Mass., 412; 122 /d., 251; Aza. Law Rev., 1880, pp. 295, 
302, 304. 


R. E. Lesrer, for defendant, cited Code, §§303%, 2083, 
2202, 2067; 59 Ga., 441; 2 Campbell, 69; 3 Pet.,'181; 9 
Met., 1; 18 N. Y.,543; Ang. on Carriere, (4 Ed.) 568, top. 
497; 8 Cent. L. J., 12; 7 7b., 222; 16 How., 469; Craw- 
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ford vs. Ga. R. R. (Feb. T., 1879); Ang. on Corps. (4 Ed.), 
§$540-1; 58 Ga., 216; 15 Wallace, 649; Code, §§2961, 2972, 
1680; 46 N. Y.,23; 15 Wal., 649 ; 56 N. Y., 295; 7 Me., 202; 
14 How., 468; Sher. & Red. on Neg., 19; 3 Hurl. & C., 
596; 20 Ga., 146; 45 1b., 509; 56 Jb., 588; 58 Jb. 485; 

59 Jb., 486; 38 7b., 409; C. R. R. vs. Richards, (Feb. 
T. ’79); Sher. & Red. on Neg., §§28, 282. 


Jackson, Justice. 


Mrs. Roach, the widow of a locomotive engineer on the 
Central Railroad, in charge of the engine on one of three 
freight trains thereon, running at night, sued the railroad 
company for the homicide of her husband ; the jury found 
for her $5,000.00 damages, the company made a motion for 
a new trial on various grounds, it was overruled on all, and 
the company excepted to the judgment overruling its motion. 

We think that the motion should have been granted on 
some of the grounds therein stated. 

1. The first ground is that the court declined to give in 
charge the following request: ‘Ifthe jury be satisfied that 
the plaintiff's husband was himself wholly without fault or 
negligence in connection with the incidents, or any one of 
them, which directly contributed to the cause of his death; and 
should be further satisfied that by no effort of his own 
could he have avoided the loss of his life, but should find 
on the other hand that the company was not guilty of neg- 
ligence, or of failure in the discharge of ordinary duty by 
the defendant, or either of its employés, which caused his 
death, still the plaintiff cannot recover.” 

Two things are essential to enable the plaintiff to recover. 
First, no fault on the part of her husband contributing to 
the occasion or cause of his death, and secondly, negligence 
or fault in the company, or some other agent or employé 
thereof, which did so contribute. The plaintiff's husband 
may not have at all been at fault, and yet she cannot re- 
cover unless the company, through other employés, was at 
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fault. Such a case would be an unavoidable accident—with 
nobody to blame, and, therefore, no recoverable damage to 
anybody. It is true that the moment the plaintiff's husband 
is shown without fault, the presumption is that the company 
was at fault through other employes; but this may be rebutted, 
and it is for the jury to say whether it is or is not rebutted. 
Therefore, it is for them to say on the whole case made by 
all the proof that plaintiffs husband is without fault, and 
that the company is at fault ; and they must say that both 
things are true, before the plaintiff can recover. The re- 
quest is awkwardly worded, but it means that these two 
things must concur before there can be a recovery ; and so 
understanding it we think that it or its substance should 
have been given to the jury. Although something akin to 
its substance, as we understand it, was given in the general 
charge, yet as the judge told the jury that he declined to 
give this, they may have been misled. Code, §§2962, 3036, 
3033. 

2. In regard to the fault of the plaintiff's husband and the 
refusal to charge thereon, as requested in the second ground 
of the motion, in relation to his jumping from the engine, 
and the remarks of the judge thereon, we think there was 
error. 

Whilst abstractly speaking an old man has the right to 
jump as well as a young man, yet we hardly think that the 
judge ought to have said to the jury that he had sucha 
right, and “that the fact that he jumped is proof that he 
thought jumping the safest course.” Such remarks would 
seem to intimate an opinion on the evidence and may have 
been so understood. The prudence of jumping or not 
jumping—whether it put the engineer in fault or not—de- 
pends much on his ability to jump, and the safety with 
which he could jump, and the imminence of the danger 
threatening at the time. All these are matters for the jury 
to pass upon without intimations from the court, and if 
permitted even to be made it is hardly reasonable to say or 
intimate that an old man of sixty years of age could safely 
jump where a young man of twenty might do so with ease 
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and safety. Moreover, a passenger might be justifiable in 
jumping from a train, when an engineer would not be in 
abandoning his engine. The passenger has only himself to 
care for; the engineer has lives and property of others at 
stake. The first is unskilled in the running of cars and the 
imminence of the danger; the other should know from ex- 
perience of the risk of collisions from the distance between 
trains in danger of colliding; and what would be no fault 
in the passenger might be grave error in the officer of the 
company. All these are matters for the jury to consider 
withont let or hindrance or intimations from the bench. 
We do not rule that the engineer must never leave his en- 
gine; but he must be sure that an emergency is upon him 
—imminent and impending—before it can be said that he 
is without fault in doing so. In this case had he not left 
the engine, he would now be alive; was it prudent in him, 
under all the facts as an officer—a man of the years he had 
attained—with the distance between trains—with the dan- 
ger to remain, and the danger to leap—all considered, was 
it prudent to risk the leap? and was he without fault in 
doing so? The jury must answer without intimations of 
opinion from the court. 

3. The measure of damages first given by the court is as 
follows: “First determine what amount per annum you 
will give the plaintiff, then calculate the present worth of 
that amount for each year separately, add their present 
worths together, and find the aggregate amount im solido. 
This you must do for the number of years you find under 
the testimony that Roach would have lived but for the ac- 
cident.” 

After the jury had retired, that body was recalled, and 
the following charge was given: “ The pecuniary damages 
to the wife from the homicide are to be ascertained by in- 
quiring what would be a reasonable support, according to 
the circumstances in life of the husband as they existed at 
his death, and as they may be reasonably expected to exist 
in view of his character, habits, occupation and prospects 
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in life, and when the annual money value of that support 
has been found, to give as damages its present worth, ac- 
cording to the expectation of the life of deceased, as ascer- 
tained by the mortuary tables of well established reputa- 
tion.” 

The judge certifies that this was in lieu of that previously 
given. If so, it being the rule laid down in 38 Ga., 410, 
and the jury being told that this was in lieu of that first 
given, it would be clearly wrong, we think, to reverse the 
judge for giving in charge the rule prescribed by this court. 
Yet in this case the attention of the jury should be called 
to the declining years of the plaintiff's husband, and the 
apparent decrease year by year of capacity to labor, especi- 
ally in his business of a locomotive engineer. It is true that 
this idea may be conveyed by the words “ prospects in life” 
in the rule given in the 38th Ga.; but in a case where the 
plaintiff's husband’s capacity to support her is dependent on 
his business, which business requires vigor of bone and mus- 
cle, and where he was some sixty years old when killed, and 
the expectation of life was to run to seventy-three years of 
age, and where, therefore, it is hardly reasonable to caleu- 
late that he could be similarly employed and equally paid 
as to wages, the rule should be expounded and amplified 
with some more particularity than merely to read it from 
the report of that opinion. 

4. We lay the more stress upon this point for the reason 
that complaint is made that the damages are excessive. As 
the case is to be tried again, we are loth to express an 
opinion thereon further than to say that the declining age 
of the plaintiffe husband, and consequent incapacity to 
labor long as a locomotive engineer, especially on a night 
train, and his consequent insecurity to be continued for a 
long time in that employment, ought to be weighed and 
considered well by the jury. It is the support which he 
could have probably made for her for the remainder of his 
life—strength and consequent ability all the while decreas- 
ing—it is that support only which is the basis on which she 





FEBRUARY TERM, 1880. 643 


Akin vs. Peck & Allen. 





is entitled to rest a recovery against the company, if their 
agents killed him by their neglect when he was without 
fault ; and therefore the pith of the case is his prospects to 
continue in that or other business and thus make her this 
support. 

5. In respect to the question of negligence by the com- 
pany’s agent—the locomotive engineer on the train in front 
of that run by the plaintiffs husband—we think that it 
does not depend on the incapacity by the reason of fits or 
otherwise of that engineer, but on the fact whether or not 
he was negligent that night. If he stopped at that curve 
without good reason when he could have gone on, and by 
reason of his stopping there without good cause the acci- 
dent happened, he was at fault and not reasonably diligent 
but negligent, and plaintiff, if he did not himself by his 
own fault, by jumping without good reason under all the 
circumstances from his place on the engine, contribute to 
the injury might recover if hurt, and so may his widow 
if he was killed. 


The case, we consider on the broad view of it as a whole, 
has not been as fully tried and the damages as clearly as- 
certained by the jury as should have been done, or rather 
as might be done on a new hearing, and therefore a new 
trial is awarded. 

Judgment reversed. 


Axum vs. Prox & ALLEN. 


Where a levy is made upon the mill, engine, boiler, etc., under an exe- 
cution based upon the foreclosure of a saw-mill lien, and a claim 
filed, the case thus made must be returned for trial to the county 
of the residence of the defendant in fi. fa. 


Levy and sale. Claim. Lien. Before Judge Smmons. 
Polk Superior Court. August Term, 1879. 


Reported in the opinion. 
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Tinwett & Txompson, for plaintiff in error. 


A. T. Wittramson ; Broytes & Jones, for defendants. 


CrawForp, Justice. 


The plaintiff in error foreclosed a lien against L. H. Hall 
& Co., whom he alleged to be citizens of the county of 
Fulton, in this state, as the owners of a certain saw-mill 
located in the county of Polk, and to whom, as such owners, 
he had furnished logs amounting in value to the sum of 
$1,074.79. The affidavit for foreclosure was made before 
the ordinary of the said county of Polk, who ordered and 
adjudged that the clerk of the superior court of said county 
should issue execution therefor, to be levied on the said 
mill, engine, boiler and fixtures. 

In obedience to said order the fi. fa. was issued as 
directed, and made returnable to the superior court of the 
county of Fulton. A levy was made on the saw-mill, en- 
gine, boilers and fixtures, when Peck & Allen filed a claim 
thereto, which was returned by the sheriff to the superior 
court of the county of Polk, as the proper tribunal for the 
trial of the said claim When the said case came on to be 
heard, it was, on motion of claimant’s counsel, dismissed for 
want of jurisdiction in the said superior court to hear and 
determine the same ; and to which ruling and judgment 
the plaintiffs in error excepted. 

The single question made by this record is whether the 
superior court of Polk county had the jurisdiction to hear 
and determine the claim which had been returned thereto ? 

By the constitution of 1877, article v1, section xvL, 
paragraph 6, all civil cases excepting those of divorce, titles 
to land, joint obligors, joint promissors, copartners, or joint 
trespassers residing in different counties, shall be brought 
in the county where the defendant resides. The same pro- 
vision is to be found in the constitution of 1868. Code, 
$5123. 
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This being a suit against L. H. Hall & Co., must be made 
returnable to the county of Fulton where they reside. al- 
though the foreclosure of the lien may have been legally 
made in the county of Polk. 52 Ga., 79. So, too, if a 
claim be filed by any person not a party to the said 7. fa., 
to any property levied upon, the same not being real estate, 
it must be returned to the same court to which the fi. fa. 
is made returnable, and there tried as other cases of claims. 
49 Ga., 596; 52 Zb., 79-80. 

Judgment affirmed. 


Lewis e¢ al. vs. ARMSTRONG, administrator. 


1. Where an issue of fact as to the passage of an order is involved 
in a motion to enter it nune pro tune, the court should decide such 
issue without the intervention of a jury. 

. An indorser was seeking to be discharged on the ground that the 
plaintiff (the holder of the notes) had dismissed his suit on appeal, 
after security had been given, thereby increasing the risk of the in- 
dorser, etc. The records showed no order of dismissal; he there- 
fore moved to enter an order nune pro tunc, showing dismissal 
‘‘upon motion of plaintiffs’ counsel.” On the hearing he moved 
to strike out the words ‘‘ of plaintiffs’.” Held, that there was no 
error in refusing to allow the amendment, because with such words 
stricken out the order nunc pro tune would be pointless. 

. The evidence being conflicting as to the original passage of the 
order, this court will not control the discretion of the court below 
in refusing to allow its entry nune pro tune. 


Practice in the Superior Court. Principal and security. 
Amendment. New trial. Before Judge Crisp. Sumter 
Superior Court. October Adjourned Term, 1878. 


Reported in the decision and head-notes. 


S. Hatt; Hawxms & Haweuns, for plaintiffs in error. 


N. A. Smrra: Jos. Armstrone; D. A. Vason, for de- 
fendant. 
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Warner, Chief Justice. 


This was a motion in the court below to enter upon the 
records of the Sumter superior court a nunc pro tunc 
order of the court dismissing the case of James W. Arm- 
strong against David Bailey, Columbus W. Hand, makers, 
John B. Lewis, indorser, and J. W. C. Horne, security on 
appeal. Lewis had filed a bill against Armstrong claiming 
his discharge from liability to pay the aforesaid debt sued 
on as security, upon the ground that Armstrong, by his 
counsel in 1869, had voluntarily dismissed his suit pending 
on the appeal, which dismissal increased his risk and dis- 
charged him. When that bill was before this court at the 
August term, 1878, (there being no evidence on the re- 
cords of the court that the case had been dismissed) it 
was held that the primary evidence of the dismissal of 
the case was an entry on the proper docket or on the min- 
utes of the court, and that such entry, if omitted at the 
right time, might be made nune pro tune under an order 
granted by the court for that purpose, and it was in 
pursuance of that ruling of this court that the motion to 
enter the order of dismissal on the records of the court be- 
low was made. 

Upon the hearing of that motion to enter the order 
of dismissal nunc pro tune upon the records, the court, 
after considering the evidence offered by the respective 
parties, refused to grant it, and also refused to submit the 
question to a jury, or to allow the order to be amended by 
striking out the words “of plaintiffs,’ whereupon the 
movant excepted. 

1. 2. Three questions were decided in that case when 
it was here before. First, that the evidence of an 
order dismissing the case must appear on the records of 
the court, either by a nunc pro tunc order, or otherwise. 
Second, that the dockets, minutes and records of a court of 
record must be kept so as to represent the true state of 
its business, and from them the court, without the aid of a 
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jury, must be able to ascertain what cases are pending, and 
what are not pending therein.’ Third, that in order to 
discharge the surety, it must be made to appear by com- 
petent evidence that the suit was not only dismissed, but 
that the dismissal was by the creditor, or by the court at the 
creditor’s instance. See Armstrong vs. Lewis, 61 Ga., 680. 
It follows, therefore, that under the rulings of this court in 
that same case, it was not error in the court below to refuse 
to submit the question of the dismissal of the case to a jury, 
nor in refusing the amendment proposed to the order by 
striking out the words “of plaintiff.” If the case was not 
dismissed by the plaintiff, who was the creditor, or by the 
court at his instance, it would not discharge the surety, and 
that was the object sought to be obtained by the entry of 
the order of disinissal. ; 

3. There was a good deal of evidence on both sides as 
to whether the case was dismissed by the court in 1869 or 
not, which evidence is conflicting, and it is somewhat diffi- 
cult to say from that evidence what is the exact truth in 
regard to it. The question is not whether if we had been 
presiding in the court below, and had charge of its records, 
we should have decided differently, but the question for us 
to decide as a reviewing court, is whether the judgment of 
the court below, having charge of its own records, is with- 
out evidence, or is so far unsupported by the evidence as to 
make that judgment illegal, and thus authorize this court 
to interfere with it, and set it aside on the ground that it is 
contrary to law. The court below heard the evidence as 
to the dismissal of the case in its own court in view of its 
own records, and in view of the lapse of time since 1869, 
and decided that the case had not been dismissed, and this 
court cannot say, under its repeated rulings heretofore made, 
that the judgment of the court below was illegal on the 
statement of facts disclosed in the record. 

Let the judgment of the court below be affirmed. 
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Apams et al. vs. CLARK. 


1, A justice of the peace, on a trial before a jury in his court, may or 
may not give the law in charge to the jury, at his option. If he 
does so, and charges the law correctly, it will not be ground for a 


new trial. 
. The verdict is supported by the evidence in this case. 


Justice Courts. Verdict. Before Judge Spexr. Pike 
Superior Court. October Term, 1879. 


Reported in the decision. 


S. D. Irvin ; James H. Wacker, for plaintiffs in error. 
J. A. Hunt, for defendant. 


Jackson, Justice. 


The suit in the justice court was for twenty-five dollars, 
on a note for the hire of a horse for a year for farm work. 
The defense was that the horse was worthless, and could 
not and did not do the work, but broke down and died 
after some three weeks of very inefficient work. 

On the trial before the jury, after a charge by the justice 
of the peace, the jury found for defendant, and the plaintiffs 
carried the case to the superior court by certiorari on the 
ground that the justice of the peace charged the jury at all, 
and that the verdict is without evidence and against law. 
The certiorari was dismissed and the judgment affirmed, 
and error is assigned here therefor. 

1. The justice of the peace may or may not give the law 
in charge to the jury, at his option. He is not bound to do 
so, but to do so if it pleases him to give the charge, and if 
the law as given in charge be correct, is not error which 
would demand and necessitate the setting aside of the ver- 
dict and the grant of a new trial. 21 Ga., 192. 

2. The evidence is that the horse did utterly fail—died 
in three weeks—must have been diseased when hired, and 
it is ample to sustain the verdict. 


Judgment affirmed. 
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Tue Western & Arvantic Rartroap vs. Mary. 


Where the evidence disclosed that the plaintiff’s cow was killed be 
tween the signal post erected under §708 of the Code and the cross- 
ing, it was not error to charge the provisions of that section as 
to checking the speed of the train, adding thereto that the company 
would not be !iable simply because at the time the injury happened 
the train might be running in a manner forbidden by law, but the 
failure to comply with the law must operate as a cause Of the injury. 


Railroads. Roads and bridges. Before Judge Mo- 
Curocuen. Whitfield Superior Court. October Term, 1879. 


Reported in the decision. 
Jounson & McCamy, for plaintiff in error. 
Saumate & Wiruiamson; T. R. Jonuzs, for defendant. 


CrawrorpD, Justice. 


This case was brought to recover damages for the killing 
uf two cows by the trains of the plaintiff in error, and upon 
the trial of which a verdict was 1endered for the plaintiff 
below, and the defendant being dissatisfied therewith moved 
for a new trial, which was refused, and to reverse that de- 
cision the case is brought to this court. 

The ground relied upon for a reversal of the judgment 
is that the court e:red in the following instructions given 
to the jury: “Our statute makes it the duty of those in 
charge of a railroad train approaching a public road crose- 
ing, when the train arrives within four hundred yards 
thereof, to check the speed of the train, and to continue to 
check the same so that it may be stopped in time, should 
any person or thing be crossing the track of the railroad at 
such pu lic crossing. This statute applies only to public 
road crossings, and not to any trail crossing the railroad, or 
other crossing not established by authority of law. 

‘Where a statute imposesa duty on a railroad company 
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in relation to the running of its trains, if it violates that 
duty and an injury results from such violation, then the 
company would be liable for the damages caused thereby. 
You must not misunderstand me here, a railroad company 
would not be liable for an injury simply because at the 
time the injury happened the train might be running or 
handled in a manner forbidden by law. But to make the 
company liable iu such case the failure to comply with the 
law must operate as a cause of theinjury. In other words, 
if the injury would not have occurred but for such viola- 
tion of law then the company would be liable, otherwise it 
would not.” 

The occasion of this charge touching the requirement of 
the statute, was the fact appearing in the evidence that one 
of the plaintiff's cows was killed between the signal posts 
and the crossing, but was some two hundred yards from the 
latter place, and therefore that the charge was illegal be- 
cause it was inapplicable to the case. 

Railroad companies are entitled to every right given to 
them by law, and it is to be enjoyed and exercised by them 
to its fullest extent, but if there is a duty coupled with the 
enjoyment of this right, then the performance of that duty 
is to be as strictly observed as the right is to be enjoyed, 
and the courts should give protection to the one and en- 
forcement to the other in equal degree. The object of 
this statute was to prevent damage being done to persons 
or things at these public crossings, and the means to be used 
were the blowing of the whistle of the locomotive, and to 
check, and keep checking, the speed of the train so as to 
stop in time to prevent any injury being done at those 
places. The engineershould not misconceive his duty, nor 
neglect any part of it; he must give the signal of warning, 
and besides this, he must check the speed of his train, and 
continue to do so until the danger is over. 

Why was it error to give this law in charge to the jury? 
Why confine the judge to that law of ordinary care and 
reasonable diligence existing at all other points except these 
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crossings? The law governing the running of trains is 
co-extensive with its lines, and if there be higher degrees of 
diligence, greater caution, unusual alarm signals, and less 
speed required at some points than at others, and the testi- 
mony shows that the damage complained of was within the 
limits of points thus protected, it would be error in the 
judge not to give the whole law in charge to the jury. The 
charge being in conformity to our view of the law, and the 
evidence being ample to sustain the verdict, the judgment 
is affirmed. 
Judgment affirmed. 


Carter et al. vs. Gunn. 


Instruments which recite “that this deed witnesseth that to secure 
unto Jno. McK. Gunn (naming amount) which I justly owe him, I 
have hereby sold and conveyed unto him and his heirs and assigns 
at the stipulated price of (naming amount of debt)” certain de- 
scribed property, and concluding with habendum and tenendum and 
warranty clauses, are not mere mortgages, but, under the act of 
1€71, carry title, with right to have reconveyance on payment of 
debt. 

JACKSON, Justice, concurred, holding that such was the law indepen- 
dent of the act of 1871. 


Title. Deed. Mortgage. Before Judge Wricnr. Ran- 
dolph Superior Court. November Term, 1879. 


Reported in the decision. 


Kennon & Hoop; Fretper & Caastarn, for plaintiffs in 
error. 


Jno: T. Crarxe & Son, for defendant. 
Warner, Chief Justice. 


This was au action brought by the plaintiff against the 
defendants in the statutory form, to recover the possession 


of certain described tracts of land. On the trial of the 
V 441 
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case the jury found a verdict for the plaintiff. A motion 
was made for a new trial on the grounds therein stated, 
which was overruled, and the defendants excepted. 

The plaintiff offered the following instruments in writing 
as evidence of title to the land sued for, which had been 
duly probated and recorded : 


$767.74. ‘* CUTHBERT, Ga., February ist, 1880. 


‘On November Ist after date, we promise to pay to Jno. McK. Gunn, 
or bearer, seven hundred and sixty-seven dollars and seventy-four cents, 
value received, with interest at the rate of twelve per cent. from 
maturity until paid. 

**I waive all statutory exemptions that now exist in me, my wife, 
children or friends, to prevent the payment of this note. 

his 
Jno. A. 4 CARTER, 
mark. 

“Attest; RicHaRD V. CARTER.” 


H. H. Coss, 
W. E. LANDRUM. 


** G@zora1a—Randolph County. 

‘This deed witnesseth, that tu secure unto John McK. Gunn seven 
hundred and sixty-seven dollars and seventy-four cents, which I justly 
owe him, I have hereby sold and conveyed unto him and his heirs and 
assigns, at the stipulated price of seven hundred and sixty-seven dol- 
lars and seventy-four cents, lots of land numbers (68) sixty-eight and 
(84) eighty-four, containing each, say two hundred and two acres, 
more or less, making amount of land sold to said Gunn, say four hun- 
dred and four acres; both of said lots of land are contained in the sixth 
district, said county, said state, and numbered as above-mentioned, 

* with all the members and appurtenances thereunto belonging. To 
have and to hold unto him and his heirs forever. The title to which 
property I warrant and will forever defend. 

Witness my hand and seal this 26th day of February, 1875. 


Signed, sealed and delivered before 
his 


H. H. Coss, Jno. A. 4 CaRTER, 


W. E. LANDRUM. mark, 
Ricwarp V. CARTER.” 


$400.00. ** CUTHBERT, Ga., February 4th, 1873. 
“‘On November Ist after date, I promise to pay to the order of John 
McK. Gunn, four hundred dollars, with interest at ten per cent. after 


maturity, 
Jno. A. CARTER, 


Ricwarp V. Carter.” 
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“‘ @zorcia—Randolph County. 

“This deed witnesseth, that to secure unto John McK. Gunn four 
hundred dollars, which I justly owe him, I have hereby sold and con- 
veyed unto him and his heirs and assigns at the stipulated price of four 
hundred dollars, three mules, as follows: Aleck, a black horse mule; 
Julia, a bay mare mule, and Beck, a mouse-colored mare mule; also 
the following lot of land, number (85) eighty-five, in the sixth district 
of Randolph county, state of Georgia; also my entire interest in my 
cotton crop that I am now preparing to make during the present year, 
with all the rights, members and appurtenances thereunto belonging. 
To have and to hold unto him and his heirs forever; the title to which 
property I warrant aod will forever defend. 

‘* Witness my hand and seal, this 4th day of February, 1873. 


Signed, sealed and delivered before 
Jno. A. CARTER, [SEAL. ] 


R. B. Par.xips, R. V. Carver, [SEAL.]” 
B. F. Coss. 


The main controlling question in this case is whether the 
foregoing written instruments are to be construed as deeds 
conveying the title to the land therein described, from the 
grantors to the grantee, or whether the same shall be held 
to be mortgages only. Prior to the passage of the act of 


1871, these instruments, according to the rulings of this 
court, would have been considered mortgages only. Since 
the passage of that act such instruments are to be construed 
as deeds vesting the title to the land conveyed in the 
grantee as security for the debts until the same are paid, 
and not as mortgages, the grantors having the right to have 
the land reconveyed to them on the payment of the debts — 
for which the deeds were given to secure. (See acts 1871, 
page 44.) The question raised by the plaintiffs in error as to 
the legal effect of the two instruments set forth in the re- 
cord, is not now an open question in this court. See 54 
Ga., 45; 55 Ib., 383, 650 and 691; 60 Jd., 588, and 61 
Ib., 398. 
Let the judgment of the court below be affirmed. 


Jackson, Justice, concurring. 


In ‘my judgment this case does not rest on the act of* 
1871, Code, §1969, but is independent of that act, and not. 
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at all controlled by it. The case in 54 Ga., 45, construed 
an equitable mortgage to be a conveyance that passed title, 
and on which there could be recovery in ejectment, in- 
defensible, too, except by paying up the debt to secure 
which it was made, and by filing an equitable plea to that 
effect, and that case rested on the construction of a convey- 
ance made in 1868, and which could not have been affected 
by the act of 1871, enacted three years thereafter. The 
subsequent cases cited by the chief justice followed that 
leading case, until it has now become settled that a debtor 
may convey the absolute title to land, on which the creditor 
may recover in ejectment, where the consideration of the 
conveyance is solely to seeure a debt, and cannot be 
forced into equity proper to foreclose the conveyance as an 
equitable mortgage. The defendant having passed the legal 
title, and having nothing but an equity, must himself file 
his equitable plea and pay the debt or give up possession of 
the land, according to his bargain. The only cases where 
the mortgagee must foreclose, in order to have his debt 
paid, are those which arise upon statutory mortgages, regu- 
larly executed and recorded as such. In all cases where 
the aid of equity has to be invoked to turn a deed, absolute 
on its face, into a mortgage, that absolute deed, gives such 
title as will eject the maker by action of ejectment at law, 
unless he do equity by paying the debt he agreed to pay, 
and to secure which he gave the legal title. 

And, as I understand the principle applied in those cases, 
it is wholly immaterial to insure a recovery in ejectment, 
whether the act of 1871 be followed or not; whether bond 
to reconvey be given or not, or the wife’s assent be had or 
not, these two conditions being prescribed by that act ; it is 
enough if the debtor, in order to secure the creditor, actually 
passed the legal title to the creditor; in that event the 
creditor can recover in injectment, unless the debtor shall 
file his equitable plea that he has paid the debt, and on the 
hearing shall prove that he has paid it. 

It may be troublesome to reconcile the ruling in 54 Ga., 
45, and subsequently, with some former decisions of this 
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court; but I cannot see how the act of 1871 can be invoked 
to reconcile them, except in cases to which that act applies 
and where it is followed ; that is to say, where the bond to 
reconvey has been given, and the wife’s consent be had, 
if there be a wife. See, also, West vs. Bennett, 59 Ga., 507. 
I concur, therefore, in the judgment, but not in the refer- 
ence to the act of 1871, as having changed at all the 
character of these conveyances sued on in this case. 

We all agree, however, that it is now settled law that the 
legal title may pass to secure a debt without following the 
act of 1871, and in every case where it clearly appears that 
the security required and granted was not a statutory 
mortgage merely, but the actual and absolute title to the 
land passed, and was intended to pass, the debtor must pay 
the debt or give up the possession of the land. And why 
should it not be so, if he made a contract that it should 
be so ¢ 

Considering that such was.the contract made in this case, 
and that the debtor has not complied with it, and paid the 
debt, I concur in the judgment which evicted him from the 
lands he had sold and conveyed absolutely to the creditor 
in order to secure the debt. 


McBaring, administrator, vs. Hunter. 


1. A payment and entry thereof on a note by the principal does not 
prevent the bar of the statute of limitations from attaching in favor 
ef his security. Nor can the administrator of one who signed a 
note only as security, relieve it from the bar of the statute so far as 
primary creditors may be affected thereby. Especially is this the 
case where the note was barred before the death of the security. 

. Where certain creditors of an estate by note received payments 
thereon and agreed to release the administrator from personal liabil- 
ity on account of a previous improper payment of a note barred by 
the statute of limitations, in a subsequent suit by a creditor by ac- 
count against the administrator, such notes were not admissible to 
show outstanding debts of higher dignity than plaintiff's. 

(@.) Aecounts of no greater dignity than plaintiff's, which the admin- 
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istrator had paid in full, were not admissible to show a full admin- 
istration of the estate, nothing having been paid to plaintiff. 

. Where an administrator had not made annual returns, and no order 
had been granted allowing him commissions, he was not entitled 
thereto on an issue of plene administravit. 

. The plaintiff in error does not show error. In strictness he is not 
entitled to except, having consented to the entering of a verdict 
against him, even though he may have reserved the right. 


Evidence. Principal and security. Administrators and 
executors. Verdict. Practice in the Superior Court. 
Practice in the Supreme Court. Before Judge Jounson. 
Jefferson Superior Court. November Adjourned Term, 
1879. 


To the report contained in the decision, it is only neces- 
sary to add that the defendant moved for a new trial on the 
following grounds: 

(1.) Because the court erred in holding that the note 
made by Thomas A. McBride, principal, and R. B. McBride, 


security, was barred as against the security by the statute 
of limitations when the payment was made thereon by de- 
fendant, and in ruling out said note and the receipt for 
said payment as evidence before the jury. 

(2.) Because the court erred in ruling as follows: De- 
fendant by his counsel offered in evidence to the jury his 
return and vouchers, and the original notes upon which he 
had made payments, when counsel for plaintiff objected to 
their admission as evidence to the jury, which objection 
was sustained by the court as to accounts not of preferred 
dignity (the defendant having testified that at the time of 
his decedent’s death there were outstanding notes against 
him sufficient to absorb all the assets of his estate)—the 
court holding that the payment by defendant of a portion 
of said accounts against said estate was an act of mal- 
administration which inured to the benefit of plaintiff and 
other account creditors, and that the amount so paid ou ac- 
counts by defendant is a fund still in his hands for adminis- 
tration, and which should be divided pro rata by defendant, 
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(3.) Because the court erred in ruling that it would not 
allow defendant his commissions, and that he must be made 
liable for them. 

(4.) Because the court erred in ruling that the account 
of Bothwell & Brother could not be admitted to share pro 
rata in the funds paid on accounts. 

(5.) Because the verdict was contrary to law and evi- 


dence. 
The motion was overruled, and defendant excepted. 


R. W. Carswe tt, for plaintiff in error. 


Epwarp Hunter, by brief, for defendant. 


JACKSON, Justice. 


This case came before the superior court on an appeal 
from the county court, when the jury, under the charge of 
the presiding judge, returned a verdict for the plaintiff for 


the amount of the account sued on. The defendant was 
sued as administrator of his father’s estate on an account 
against the decedent in his lifetime, and the parties went 
to trial on the issue made by the plea of plene administra- 
vit filed by the defendant; and the motion for a new trial 
is grounded on complaints made in respect to the rulings of 
the court. , 

The following summary of the facts and rulings of the 
court made by the counsel for the defendant in error when 
compared with the record of the cause are found to be sub- 
stantially correct, and cover the points made in the motion 
for a new trial: 

Thomas A. McBride, administrator, on March 10th, 1876, 
paid A. R. Roberts $157.19 on a note of which the follow- 
ing isa copy. See voucher No. 26. 


“‘One day after date we or either of us promise to pay to A. R. 
Roberts, the sum of two hundred and thirty-two dollars for value re- 
received. 

January 1st, 1866, T. A. McBripg, 

R. B. McoBrive, Security,” 
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Credit. ‘‘ Received on the within note $51.09 by account from 
Samuel J. Gordan, administrator of T. A. McBride, deceased. Janu- 
ary ist, 1872. A. R. RoBerts.” 


A. R. Roberts gave the following receipt, to-wit : 


** Received of T. A. McBride, administrator of estate of R. B. Mc- 
Bride, deceased, one hundred and fifty-seven dollars, nineteen and 
three-fifths cents on the original note of which the above is a copy, 
and said administrator is hereby acquitted of all personal liability to 
me on account of said demand against said estate. This March 10th, 
1876. CARSWELL & DENNY, 

Attorneys for A. R. Roberts.” 


When plaintiff in error offered this note and receipt in ev- 
idence, the defendant in error objected to them on the 
ground that the note was barred by the statute of limita- 
tions and the administrator had no right to make the pay- 
ment. The court sustained the objection and ruled out the 
evidence, when plaintiff in error excepted. 

The plaintiff in error offered in evidence the following 
notes and receipts, to-wit: 


Voucher No. 22. ‘‘ One day after date I promise to pay to James 
Gordan, or bearer, the sum of four hundred and twenty-three dollars 
and thirteen cents for value received. This ist day of January, 
1872. R. B. McBripz.” 


Credit. ‘‘Paid on within note one hundred and forty dollars. Jan- 
uary ist, 1876.” 

Receipt. ‘* Received of T. A. McBride, administrator of R. B. Mc- 
Bride, deceased, two hundred and forty-six dollars, eighty-two and 
three-fifths cents on the original note of which the above is a copy, 
and said administrator is hereby acquitted of all personal liability to 
me on account of said demand against said estate. This March 9th, 
1876. JAMES GORDAN.” 


Voucher No. 27. 
“‘Avausta, Ga., February 20th, 1873. 


** $225.00. On the first day of January next I promise to pay Both- 
well Brothers, or order, two hundred and twenty-five dollars for value 
received. R. B. McBrivz.” 


‘* LOUISVILLE, Ga., March 16th, 1876. 

‘* Received of T. A. McBride, administrator of the estate of R. B. 
McBride, one hundred and eighteen dollars and six cents on the orig- 
inal note of which the above is a copy, and the said T. A. McBride is 
hereby acquitted personally and as administrator of all liability to me 
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on account of said demand against said estate, so far as any and all 
assets which are now, or may have heretofore, passed into his hands, 
reserving to ourselves, however, the right to recover the balance that 
may be due on said note, and the account that we hold against said es- 
tate, from any assets of said estate that may hereafter pass into his 
hands, or to which said estate may be entitled by reason of the rever- 
sionary interest in the widow's dower. 


Tuomas 8. BotHwELL, 
Attorney for Bothwell Brothers.” 


Voucher No. 29. 
‘On or before the first day of November next, I promise to pay to 
F. A. Sinquefield & Co., or order, two hundred and fifty-six dollars 
and sixty-four cents, for value received. April 17th, 1874. 
R. B. McBripg.” 


‘Received on within note, October 22d, 1874, twenty-six dollars.” 
“Received cn the within note sixty-seven dollars and six cents. 
December 10th, 1874.” 


‘* Received of T. A. McBride, administrator of R. B. McBride, de- 
ceased, thirty-nine dollars and seventeen cents on the original note of 
which the above is a copy; and said administrator is hereby acquitted 
of all personal liability to me on account of said demand against said 
estate. March 10th, 1876. F. A. SINQUEFIELD.” 
Voucher No. 30. 

*‘One day after date I promise to pay to Sarah A. Mountain two 
hundred and eighty-eight dollars for value received. January Ist, 
1861. R. B. McBripz.” 


Credit. ‘‘ Paidon within note one hundred dollars. February 15th, 
1870.” 


‘‘ Received of T. A. McBride, administrator of R. B. McBride, de- 
ceased, one hundred and nineteen dollars and forty-seven cents on - 
the original note of which the above is a copy; and said administra- 
tor is hereby acquitted of all personal liability to me on account of 
said demand against said estate. March 10th, 1876. 

8. A. Mountain.” 

The defendant in error objected to the admission of these 
notes in evidence to show outstanding notes against said es- 
tate, on the ground that said note creditors were estopped 
by their receipts to the administrator, so far as other bona 
Jide creditors were concerned. The court sustained the ob- 
jection and the plaintiff in error excepted. 

The plaintiff in error offered the following vouchers for 
money paid by him on accounts not of preferred dignity, 
to-Wit ; 
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L. B. Weed & Oo., Be 24j. .5 tc cctc ewes $ 46 01 
J. H. Wilkins, No. 15, 


Hopkins & Little, No. 17, 

G. H. Harrell (exclusive of coffin), No. 19,... 20 35 

Bothwell Brothers, No. 20 10 00 

Defendant in error objected to the above vouchers (ex- 
cept as to $118.50 of No. 15, amount of cotton of negro 
man, as explained by administrator) on the ground that 
they were not legal vouchers as against his account, it be- 
ing of equal dignity with them and entitled to pro rate with 
them in the payments on accounts. The court sustained 
the objection and plaintiff in error excepted. 

The administrator qualified in the winter of 1874. His 
first and only return was filed in the ordinary’s office No- 
vember 13, 1877. This return was never approved by the 
ordinary, nor had the ordinary passed an order allowing the 
administrator his commissions. Therefore defendant in 
error objected to the items of commissions in the adminis- 
trator’s return going in evidence. The court sustained the 
objection and plaintiff in error excepted. 

The adininistrator proved an outstanding note against 
the estate for about $30.00, in favor of J. A. Leaptrot, who 
had not given the administrator a release. 

Plaintiff in error offered in evidence an unpaid account 
against the estate in favor of Bothwell Brothers for $140.00, 
and claimed it should be allowed to pro rate with account of 
defendant in error. The defendant in error objected on 
the ground that Bothwell Brothers were estopped by their 
release to the administrator in voucher No. 27. The court 
sustained the objection, and plaintiff in error excepted. 

The total amount of money received by the administra- 
tor, as shown by his return, was $2,082.39 ; amount legally 
expended, $1,635.80; balance on hand for distribution, 
$446.59. Under the ruling of the court plaintiff in error 
consented to give a verdict for the amount of claim of 
defendant in error. 

1, There was no error in ruling out the Roberts’ note as 
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barred by the statute of limitations. The defendant’s in- 
testate was the surety thereon, and it was barred unless re- 
vived by the receipt from the principal thereon. This did 
not put new life in it as against the surety. Code, §§2157, 
2938 ; 30 Ga., 479; 32 Ga., 28. Nor do we think that the 
administrator can at his option relieve a note from the bar 
of the statute under section 2542, when the note is only 
signed as security, so far as primary creditors may be 
affected thereby. It would be unjust to those creditors, if 
not strictly an unjust debt itself. Besides, it appears to 
have been barred in the lifetime of the intestate, unless the 
receipt from the principal kept it alive, which, under the 
sections of the Code and 30 and 32 Ga., swpra, that receipt 
could not do. 

2. The court was right to rule as to the notes which the 
administrator had paid that they could not be preferred to 
the plaintiff ’s account sued on, because of the receipt given 
by these creditors whereby they had released the administra- 
tor from all liability on account of his illegal conduct in 
paying a note barred by the statute and on which the intes- 
tate was only surety, and open accounts in full, of equal 
dignity with plaintiff's claim and not preferred thereto, 
and inferior to their notes. So too in reference to accounts 
which were paid by the administrator in full, while the 
plaintiff's account was paid nothing. 

3. The administrator was not entitled to commissions. — 
The ordinary had not allowed him commissions and he had 
not made regular returns. Section 2596 of the Code set- 
tles the point. 60 Ga., 316 is also directly in point. He 
made but one return and no commissions were allowed by 
any order of the ordinary. 

4. The plaintiff in error does not show error. The bur- 
den is on him to do so. Besides he consented, it seems to 
the verdict, and has no right in strictness to a writ of error. 
His consent would conclude him, perhaps, if he had even 
reserved the right to except. See Jones vs. Mobile & 
Girard Railroad, \ast term. 

Judginent affirmed, 
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. Two verdicts finding proofs to authorize a total divorce, with no 
decree thereon, as ruled when this case was here before, 62 Ga., 
407, do not render the parties thereto competent to enter into another 
contract of marriage. . 

. The proceedings of courts of record are to be ascertained from the 
minutes kept by the clerks thereof, signed and approved by the 
judge. Parol evidence is therefore inadmissible to establish that a 
certain decree was rendered when collaterally in question in the 
court of its rendition ; much more so in another and different tri-, 
bunal. 

. The act of 1868 providing that in all cases where a divorce a vineulo 
matrimonii has been pronounced, and by decree only one of the 
parties is authorized to marry again, and the other party has never- 
theless married, such contracts shall be legal, can have no applica- 
bility to this case, whether constitutional or not, on account of the 
absence of the decree above referred to. 

. Since 1864, to render a marriage valid in this state, it is not neces- 
sary that license should be granted, or the banns of the marriage 
published; if the other mode is adopted, the factwm of such mar- 
riage must be clearly established, that is to say, that act by which 
aman and woman unite for life, with mutual intent to observe to- 
wards society and each other those duties which result from the 
relation of husband and wife, coupled with cohabitation and the 
performance of those duties, precisely as they would be fulfilled if 
solemnized undér the other forms of marriage. 

. In charging as to the burden of preof, the court should state what 
testimony would shift the onus rather than when it would be changed. 
The latter would intimate an opinion on the sufficiency of the proof, 
whilst the former would simply instruct as to what evidence, when 
submitted, would be sufficient. 

. Where more than one plea was filed, and the verdict fails to disclose 
upon which it was based, the jury should be remanded to their room 
to fix that fact, if counsel so request or the pleas are contradictory. 
As the pleas in this case set up various defenses, the omission of the 
court to instruct upon this point justifies the grant of a new trial. 


Divorce. Decree. Judgments. Evidence. Husband 
and wife. Marriage. Contracts. Charge of Court. Plead- 
ings. Verdict. Practice inthe City Court. Before Judge 
Harpsn. City Court of Savannah. November Term, 
1879. 
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Reported in the opinion. 


R. R. Ricwarps, for plaintiff in error. 


A. P. & 8. B. Apams, for defendant. 


CRAWFORD, Justice. 


A woman who was living with Charles Clark, the plain- 
tiff in error, died, leaving personal property said to be in her 
own right, and of which he took possession. Cassidy, the 
defendant in error, who had intermarried with a niece of 
this woman, by virtue of: his wife’s relationship, applied 
for and obtained letters of administration upon the estate 
of the deceased, and then brought an action of trover 
against Clark to recover the property for distribution. The 
defendant pleaded the general issue, that the property sued 
for was the defendant’s, that the property sued for was not 
the plaintiff's nor that of his intestate; that the plaintiff 
was not administrator upon the intestate’s estate ; that for 
more than four years defendant has been in possession of 
the property under a claim of right, and that if plaiatiff 
had cause of action the same was barred. 

Upon the trial of the case the jury returned a verdict for 
the defendant. A new trial was moved for by the plaintiff 
on numerous grounds named in the record, which was 
granted by the court, and the defendant excepted. The © 
defendant also requested the court to give certain charges, 
submitted in writing, to the jury, which were refused, and 
eaid refusal has herewith been assigned as error. 

We propose to deal with the. questions made by this record 
so as to settle all the points of law arising therein as far as 
the same may be practicable. 

The theory of the plaintiff below was that the woman 
Mary C. Shaffer or Clark, was an unmarried female, and 
that at her death her property descended to, and was inher- 
ited by, Mrs. Cassidy, the wife of the administrator. The 
theory of the defense was, that she was the wife of Charles 
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Clark, the defendant, and that being his wife he inherited 
from her all her estate. The issue being thus made up, the 
plaintiff sought to show that Clark and herself were living 
in a state of illicit intercourse, whilst the defendant endea- 
vored to prove that she was his lawful wife, not by the re- 
cords of the court of ordinary, but by showing an informal 
marriage as recognized under the statute laws of Georgia, 
that is to say, ability to contract, actuaily contracting, and 
the consummation of that contract. To this the plaintiff 
replied, incompetency upon the part of the woman by rea- 
son of a former marriage with one John A. Shaffer, who 
was still in life, to which it was rejoined a divorce a vinculo 
matrimonii had been decreed. 

1. Under the investigation made necessary to establish 
competency on the part of Mary C. Shaffer a question of 
law arose as to the legal effect of two verdicts finding suffi- 
cient proofs to authorize a total divorce, but upon which no 
decree carrying out and perfecting the same could be pro- 
duced. It was ruled when this same case was before us, 
February Term, 1879, that such decree was necessary to 
give effect to such verdicts, which ruling we now re-aftirm, 
and hold that without it the bonds of matrimony were not 
legally dissolved. 

2. Upon failure to find a record of such decree its ab- 
sence was allowed to be supplied by the introduction of 
parol proof. This testimony having been admitted, it 
formed the basis of part of the instructions given to the 
jury and is relied upon as one of the grounds fora new 
trial. 

The proceedings of courts of record are to be ascertained 
from the minutes kept by the clerks thereof, signed and 
approved by the judge; and by the recording of all mat- 
ters judicially considered, and dispused of by the order or 
judgment of the court. Whatever, therefore, of judgments 
or decrees of courts of record which do not legally appear 
do not legally exist. Hence, in this case the admission of 
parol testimony to establish a decree was illegal and should 
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have been excluded. This would be the rule in courts 
where the trial was pending in the same court in which the 
decree was claimed to have been rendered, and with stron- 
ger reason should it be rejected in another and different 
tribunal, as was the case here. Whilst this error would of 
itself be sufficient to authorize the affirmance of the grant 
of a new trial, there remain other points upon which the 
ruling of this court is made necessary. 

8. In direct connection with the question just disposed 
of, comes the inquiry as to the legal effect of the act of 
1868, which provides that in all cases where a divorce a@ vin- 
culo matrimoni has been pronounced, and by a decree of the 
court only one of the parties is authorized to marry again, and 
the other party has nevertheless married, all such as have 
occurred before the adoption of the constitution of 1868, 
are legalized and the parties thereto relieved of all pains 
and penalties. 

The constitutionality of this act is denied, upon the 
ground that it isan interference by the legislature with the 
judicial powers exclusively conferred upon the courts. 
However this may be, the want of any such decree in the 
case at bar, makes it unnecessary to declare what was the 
legislative right upon this subject. The party upon whose 
rights and disabilities we are passing, not falling within the 
class of persons named, no one can claim a benefit under 
its provisions even admitting its constitutionality. 

The question of the marriage between the deceased and 
John A. Shaffer was a question of fact to be ascertained by 
proofs ; if found to be so, then no subsequent marriage could 
legally take place between herself and Clark, during the 
life of Shaffer, unless a divorce was yranted her, or him 
with the removal of her disabilities. It is therefore wholly 
immaterial, in the absence of such proofs, to inquire whether 
there was a contract of marriage per verba de futuro, or 
per verba de presenti, for the want of ability to contract 
the marriage precludes its possibility either by license, the 
publication of banns, or actual consummated contract. 
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But if it should be found that there was no marriage be- 
tween them, or if there were and she was relieved from 
that tie, then her subsequent marriage was a subject matter 
of proof, and the questions would be, ability to contract, 
an actual contract, and a legal consummation thereof. In 
such investigation the evidence should show that both par- 
ties were free to make the contract and that they did so. 

Since 1864, to render a marriage valid in this state, it is 
not necessary that license should be granted, or the banns 
of the marriage published in a neighboring church, but if 
the other mode is adopted, and it ever becomes a matter of 
proof, the factum of such marriage must be clearly estab- 
lished, that is to say, that act by which a man and woman 
unite for life, with mutual intent to observe towards society 
and each other those duties which result from the relation 
of husband and wife, and actually enter upon and fulfill 
those duties precisely as they would be fulfilled if solemn- 
ized under the other forms of marriage. In the ascertain- 
ment of the truth as to such marriages, the jury should be 
well satisfied that all the elements named in such marriage 
actually existed, and that it was not merely an illicit and 
adulterous cohabitation. It was contended on the argu- 
ment that where parties live together as husband and wife, 
that the law presumes their relations legal. The law pre- 
sumes that every man performs all his legal and social duties, 
and that he is innocent of any violation of the penal laws 
of the land. But marriage arises and exists in contract, 
and it needs to be proved, as other civil contracts where 
property rights are involved and dependent upon it. This 
rule is relaxed and presumptions do arise in favor of mar- 
riage where parties have lived together in such apparent 
relation, and after a great lapse of time the offspring there- 
of are likely to be bastardized. If, however, it should be 
shown that such relations had their origin in illicit inter- 
course, no such presumption arises, and to show that it was 
not continuous requires proof of actual marriage, as before 
defined. 
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5. Counsel for plaintiff in error complains that the judge 
did not instruct the jury as to such testimony as would be 
sufficient to shift the onus of proof. This case, like most 
others, as presented at different times, put the burden of 
proof upon the one, and then upon the other of the parties. 
The burden generally lies on the party who asserts or af- 
firms a fact, and sometimes a negative affirmation is essen- 
tial, and when it is so, the proof of such negative rests on 
the party affirming it. The judge must always decide what 
amount of evidence will change the onws and put the bur- 
den of proof upon the other side; this however is to be 
done in such way as not to indicate what has or has not been 
proved, or to give any expression as to the weight thereof. 
The objections made seem to be that the judge did not in- 
struct the jury when the burden was changed, rather than 
what would be sufficient. The one would intimate an opin- 
ion as to the sufficiency of the evidence, whilst the other 
would instruct as to what evidence, when submitted, would 
be sufficient. 

6. The grounds upon which the court granted a new trial 
were quite sufficient to have authorized it. Under §3560 
of the Code requiring verdicts for the defendant to specify 
under which plea, if there be more than one, that the same 
was rendered is imperative, and if the jury find alone upon 
one, it should so appear ; if upon all, it should also appear. 
Upon a failure so to find they should be remanded to their 
room to show on what pleas, at the request of counsel, or 
where the verdict cannot be general on account of the pleas 
being contradictory, or where they have been misdirected 
as to their finding. The pleas in this case setting up vari- 
ous defenses, and the omission of the court to instruct, 
justifies the judge in his grant of a new trial, and particu- 
larly so when he has, as he says, upon other and very mate- 
rial questions gone further than is warranted by law, and in 
which, by our judgment herein set out, we have concurred. 


Judgment affirmed. 
V 6442 
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1. On October 14th, 1879, counsel for both parties to a motion for new 
trial in Pike superior court, signed the following agreement: ‘‘ We 
agree that the within is a correct brief of the oral evidence submit- 
ted to the court and jury on the trial of the above stated case, and 
consent that we use the original interrogatories on the hearing of 
the motion for new trial; also consent that the original indictment 
and warrant for assault with intent to murder against John H. 
Pounds, used in evidence on the trial, be used without attaching 
copies of the same hereto.” On October 16th the judge signed a 
certificate in these words: ‘‘ Within brief of evidence appreved,” 
and the evidence so approved was filed the same day. The motion 
was overruled December Sth, at Griffin. In the record, and inter- 
spersed with the oral evidence, are what appear to be copies of in- 
terrogatories, and of the indictment and warrant: 

Held, that such interrogatories and indictment and warrant were not 
authenticated as part of the evidence, and the writ of error will be 
dismissed. 

2. The 10th rule of the supreme court requires a brief of the oral and a 
copy of the written testimony to be approved and sent up. It does 
not contemplate the use of original papers. 


Practice in the Supreme Court. February Term, 1880. 


The facts are sufficiently reported in the head-notes and 
decision. 


J. F. Reppine; E. W. Hammonn; W. S. Wuarraxser; J. 
S. Boynton, for plaintiff in error. 


Srewart & Hatt, for defendant. 
Warner, Chief Justice. 


When this case was called on the docket for a hearing 
here, a motion was made to dismiss it on the ground that 
all of the evidence contained in the record had not been 
approved by the presiding judge, and filed according to the 
requirement of the law in motions for new trial. 

1. It appears from the record that on the 14th day of 
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October, 1879, the counsel for both parties signed the fol- 
lowing agreement: ‘ We agree that the within is a correct 
brief of the oral evidence submitted to the court and jury 
on the trial of the above stated case, and consent that we 
use the original interrogatories on the hearing of the motion 
for new trial; also consent that the original indictment and 
warrant for assault with intent to murder against John H. 
Pounds, used in evidence on the trial, be used without 
attaching copies of the same hereto.” ‘The brief of the 
oral evidence thus agreed to, was approved by the judge on 
the 16th day of October, 1879, and filed in the clerk’s office 
of Pike superior court, where the case was tried on the 
same day. The motion was heard and overruled at cham- 
bers, in Griffin, on the 8th of December, 1879. The objec- 
tion raised here, was that the evidence contained in the origi- 
nal interrogatories as well as the original indictment and war- 
rant, read in evidence on the trial of the case, had not been 
approved by the judge, although what purported to be 
copies thereof were in the record sent up by the clerk. 
Whether any part of the original interrogatories were ruled 
out or not at the trial, we do not know, nor do we know 
whether the indictment and warrant contained in the record 
are the same as those read in evidence at the trial with the 
same entries thereon, and cannot know,without the approval 
of the judge’to verify the evidence in the record that was 
read and admitted on the trial of the case. 

2. The 10th rule of this court requires that a brief of 
the oral and a copy of the written testimony shall be pre- 
sented to the judge for his approval, so as to make it a part 
of the record as provided by the 4253 section of the Code. 
The rule does not contemplate that the original papers 
which properly belong to the clerk’s office, shall be taken 
from the files thereof, and carried about the country to be 
used on the hearing of motions for new trials, thereby ex- 
posing the same to destruction and loss, but on the contrary 
the rule requires that copies thereof shall be made out and 
presented to the judge for his approval, leaving the originals 
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in the clerk’s office, where the law requires them to be kept. 
The effort here is to inject evidence which has not been 
approved by the presiding judge, into the belly of a brief 
of evidence that has been approved by him. Inasmuch, 
therefore, as it does not affirmatively appear that the pre- 
siding judge approved the evidence contained in the orig- 
inal interrogatories and the other written evidence contained 
in the record, the writ of error must be dismissed—and it 
is so ordered. 


Dean, executor, vs. Taz Centrat Cotrron Press Company. 


1. A will provided first for the payment of the debts of the testator, 
then for the payment of certain specific bequests, then that the bal- 
ance of his estate should go to his son for life, with remainder to 
the children of such son, if any, and if none, then to certain other 
relatives. Italso provided that the son should not be allowed to con- 
trol the property until he should become of age; and that the exe- 
cutors should see to his religious and secular education. The son 
became of age in 1854, and died in 1860, leaving a child born in 1855. 
On an ex parte proceeding in equity in 1843, filed less than thirty 
days before the term, the court of chancery of the county where the 
executor lived, and in which he obtained letters of administration, 
rendered a decree, founded on the verdict of a jury, allowing him 
to sell certain realty in order to pay a debt and to make the distribu- 
tion required by the will, and the sale took place accordingly: 

Held, that though the proceeding was irregular, the court was not 
without jurisdiction to render the decree, and not being void, it 
cannot be collaterally attacked. The executory devisee was not then 
born, and the executor represented her interest so far as it could 
have a representative. 

. Prescriptive title which is good as against the executor of an estate, 
is also good as against the executory devisee born thereafter, and 
whose interest was represented by such executor. 


Estates. Equity. Jurisdiction. Administrators and exe- 
cutors. Devise. Legacies. Title. Prescription. Before 
Judge Fremmve. Chatham Superior Court. December 
Term, 1879. 


Reported in the decision. 
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James Atkins; Jno. G. Crarxx, for plaintiff in error. 
Grorcre A. Merorr, for defendant. 
JACKSON, Justice. 


Dean, as executor of the will of Louise O’ Byrne, brought 
suit to recover a city lot in Savannah against The Central 
Cotton Press Company. The title of Miss O’Byrne, the 
plaintiff's testatrix, rested on the will of her grandfather, 
Lawrence O’Byrne. He died in 1836, and another executor 
having ceased to act, Porter took charge of the estate left 
by the will in 1838. In 1843 he applied by bill in equity 
to the superior court to sell a part of the real estate in 
order to pay a debt and certain monied legacies, and by a 
decree in chancery, he was directed so to sell, and did sell ; 
and the defendant holds under that sale, so that plaintiff and 
defendant both claim through Lawrence O’ Byrne, and hold 
their titles under his will, which is as follows: 


‘* ist Item.—In the first place I charge my estate with the payment 
of all my just debts. 

“2d Item.—I give unto my immediate relatives the sum of five 
thousand dollars, to be equaliy divided among them, that is to say, 
unto my father, John O’Byrne, my brothers, Moses, Michael, John and 
James, and my sister Mary, of the Township Chapel, county of Wex- 
ford, Ireland, and in case of the death of either of the above named 
persons, the amount or proportion of the above named five thousand 
dollars, which has been bequeathed him or her shall be equally divided 
among the survivors. I charge my executors to pay over the above 
named legacy within two years from the date of my death. The lease 
of the store next to the City Hotel, in the city of Savannah, now in 
my possession, and leased by me from the estate of Guerard, shall be 
transferred to Michael Oliver Dillon for the balance of the unexpired 
term of said lease, he paying rent for the same on the terms which I 
have rented it for. 

“3d Item.—I give and bequeath unto the vestrymen or trustees of 
the Roman Catholic Church, of Savannah, the sum of four hundred 
dollars, the same to be applied to the building of the new Catholic 
Church, or towards extinguishing its debts, if any there be. 

“4th Item.—I give and bequeath unto the Reverend Jeremiah F, 
O’Neil the sum of two hundred dollars. 
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“5th Item.—l give and bequeath unto my son, James Jeremiah 
(after paying the above named legacies), the whole of my real and 
personal estate, consisting of houses, lands, tenements, negroes, etc., 
as will appear by deeds and titles in my possession, to have and to hold 
the same for his use as specified in the following, viz: to receive all the 
proceeds of the rents, interest, etc., which may accrue from the prop- 
erty for his own and special use, after deducting the necessary ex- 
penses on the same property—but in no case whatsoever shall he be 
allowed, until he shall have arrived at the age of twenty-one years, the 
contro] or management of the said property or estate, but allowed 
such sums as my executors may deem necessary for his education and 
maintenance. I further command that my son, James Jeremiah, shall 
not have the power of disposing or selling the above property during 
his natural life, his possession or benefit of the same being but for his 
natural life, but in case of any lawful issue by him, then the same shall 
descend to his child or children for their use and benefit, and to be 
used or disposed of as they may think proper or fit. But in the event 
of no lawful issue from him, the above named property shall be equally 
divided among my relatives named in this will. 

‘6th Item.—I request of my executors to pay particular attention 
to the education of my son, James Jeremiah, to see that he is properly 
instructed in the faith of the Roman Catholic Church, and to receive 
a finished education in some Catholic college in the United States. 

“7th Item. —And lastly, I do ordain and appoint Anthony Porter 
and Michael Oliver Dillon my executors to this my last will and testa- 
ment. 

* * 7. * cd > * * * 
L.O’ByRNE.” 
** Dated January 16, 1836.” 


It will be observed that by the first item of the will, the 
entire estate is charged with the payment of the testator’s 
debts; that by the second item, a legacy of five thousand 
dollars is left to certain relatives in Ireland, to be paid them 
within two years from his death ; and that by the 5th item, 
after payment of the legacies, the whole estate is given to 
James Jeremiah, his son, for life, with directions that he is 
not to control the property until twenty-one, even as life 
tenant, and in the event of issue by him, “then the same 
shall descend to his child or children for their use and bene- 
fit, and to be used or disposed of as they may think proper 
or fit,” and in the event that he leaves no child, then the 
property to go to the Irish relations named in the second 
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item. By the sixth item the executors are entrusted with 
the education of James Jeremiah, with his instruction in 
the faith of the Roman Catholic Church, and his secular 
education is to bea finished education, and in some Catholic 
college in the United States. 

James Jeremiah became of age in 1854, and died in 1860, 
leaving one child, born in December, 1855, and died in 
July, 1876, still in her minority; she left a will, with 
plaintiff as executor, and he sues for this property as her 
land at the date of her death. 

The defendant defends on two grounds: First, regular 
title through Porter’s sale, under the decree in 1843, and 
secondly, prescriptive title, under the deed made by Porter 
as color, with more than seven years possession thereunder. 
The jury, under the charge of the court, found for the de- 
fendant, and a new trial being refused, the plaintiff here 
and below excepted, and the question is, do the facts put 
the legal title in the plaintiff or in the defendant ? 

1. So that the first question is, did the court of equity of 
Chatham county have jurisdiction to decree the sale of this 
city lot so as to divest the title of Louise O’ Byrne, in 1843, 
twelve years before her birth? It was an ex parte bill—it 
was not filed in office thirty days before court—-neither the 
Irish relatives nor James Jeremiah, through a guardian ad 
litem or otherwise, were made parties, or served with notice 
of any sort; and the proceeding thus appears irregular in 
some respects. Buta regular trial by jury was had, a de- 
cretal verdict was rendered, the verdict regularly entered 
on the minutes of the court, and those minutes signed 
by the judge of the court—the chancellor who pre- 
sided on the trial. Was the court without jurisdiction, 
and the decree, therefore, void? or were the proceed- 
ings merely irregular, and, therefore, good, unless set aside 
by a proceeding instituted regtlarly in the court which au- 
thorized the trial and sanctioned the proceedings? If not 
void, it could not be collaterally attacked. Code, $§3593, 
3594. So that it appears plain from the above cited sections 
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of our Code, that if the court had jurisdiction, the decree 
is not void, and could only be attacked where rendered ; 
for unquestionably it is of equal force with a judgment. 
Code, $84212, 4217, 4219. 

Did the chancery court have jurisdiction? It has ever 
been held in Georgia, so far as we know or are advised, that 
the jurisdiction of chancery was co-ordidate with the ordi- 
nary’s on the matters of distribution of estates. Indeed, 
the exclusive jurisdiction given to the ordinaries touching 
administration is first found in the Code; Prince’s Dig., 
243; Cobb’s Digest, 319, 323. And now, even after such 
jurisdiction is given, it does not oust the jurisdiction of 
equity in matters of distribution. Code, §§2600, 3144, 3145. 
Such has ever been the law in this state and elsewhere where 
English equity powers and practice prevail. Story’s Eq. 
Ju., 8530 to 534, 542-543 ; Adams’ Eq., 250, n. 1; 14 
Ga., 323; 23 1b., 35 ; Wait’s Actions and Defenses, 207 ; 
19 Ala., 438 ; 52 Ga., 153. 

The court, therefore, had jurisdiction of the subject mat- 
ter. Did it have jurisdiction of the person? Certainly it 
had of this executor; for he lived in Chatham and obtained 
letters there. It had of the plaintiff's testatrix ; for she 
could be represented only by this executor. The petition 
or bill was filed and the decree had twelve years before her 
birth ; therefore, it would be folly to have a guardian ad 
litem appointed for one unborn. Service on her then in- 
fant father would have been none on her, and in no sense 
could she have been represented by him; for she did not 
hold by descent, but purchase. She held under her grand- 
father’s will, and not by descent from her father. There is 
no privity of estate between them—nor could she have been 
represented by the Irish legatees or devisees in contingent 
remainder or by executory devise ; for her birth annihilated 
their estate, and she was born to their destruction. No 
privity was ever between them. So if her father had been 
made a party, or the Irish relatives parties, still she would not 
have been concluded because they were parties ; for neither 





FEBRUARY TERM, 1880. 675 


Dean, executor, vs. The Centra] Cotton Press Co. 


was her ancestor as to this property. She must, therefore, 
have been represented by the executor; for no other living 
béing could have acted for her; and if he could not and did 
not act for her, and represent her, there could have been no 
execution of this will by the sale of land charged to pay 
the debts and legacies. But he did represent her—61 Ga., 
384-2; 5 Paige’s Chan., 215; 48 Ga., 342. Therefore, the 
court had jurisdiction of the person of the executor, and of 
the unborn infant; and therefore the decree is not void 
for want of jurisdiction, and therefore it cannot be attacked 
collaterally. Code, §§3593-4. 

Besides all this, the case peculiarly required chancery in- 
terposition. The estate owed a debt secured by mortgage 
—the executor had borrowed money to pay it—eighteen 
hundred dollars was due thereon—the five thousand dollar 
legacy was unpaid and could not be paid without the 
sale of real estate, the life interest in that real estate be- 
longed to a ward in chancery—an infant—the remainder 
interest might be in the Irish devisees, and probably was 
there as a bare fee—subject to be destroyed by the birth of 
a child to this infant in years to come—all the land was 
charged to pay debts and legacies, and it would seem from 
this review that equity alone had full power over the prem- 
ises. It is conceded that if the ordinary had granted leave 
to sell, the infant unborn would have been bound by his 
order; if, then, equity had even concurrent jurisdiction, 
the unborn child was also bound. 

It is conceded, too, that equity would in England have 
jurisdiction over personalty situated as this estate was; if 
so, the act of 1821 having put realty and personalty on the 
same footing for distribution in Georgia, equity here would 
have jurisdiction to decree the sale in question. Cobb’s 
Dig., 293. 

But the truth is, that this plaintiffs testatrix was, by the 
will, but a residuary devisee—she took only what was left 
after the payment of all debts, and of these legatees,and of the 
expenses of the support and finished Catholic education of 
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her father; and the whole estate wus bound for the first 
two objects at least, and the entire income was her father’s 
for life. The title was in the executor to the entire prop- 
erty, for certain great trusts, until her birth. See 46 Ga., 
247, where this principle seems to have been distinctly rec- 
ognized in a case somewhat analogous. And it must be so 
to carry out the will. It is folly to charge land with the 
payment of debts and legacies, and yet give no power to 
the executor—vest no title in him—to carry out the will, 
and pay the debts and legacies. The life tenant took sub- 
ject to this charge, and makes no complaint ; the legatees in 
Ireland took a contingent remainder or base fee, subject to 
be divested by the birth of James Jeremiah’s child, less this 
charge to pay their own legacies, which they got and could 
not complain, had their estate never been destroyed by the 
contingency of the birth of Louise ; and when she was born 
what she got was subject to, and the residue left after, pay- 
ment of these debts and legacies—and she cannot complain. 
We hold, therefore, that the title of the defendant is good 
to this lot of land against her and her executor, and that 
the verdict and judgment are right on the first ground set 
up by defendant, that absolute title passed to it and its 
grantors by the sale under the decree in 1843. 

2. This makes it unnecessary to elaborate the other de- 
fense—the title by prescription. That is equally good. 
For if the purchaser held adversely to the executor, he held 
adversely to the infant whom that executor represented ; 
for he represented all who took under this will until the 
remainder was determined by the birth of plaintiff's testa- 
trix, and he assented to the devise. Code, §2451. This 
dictum must have sprung from the act of 1821, for the 
reason is that realty, as well as personalty, is assets to pay 
debts. Where the title at law is in the infant, the statute 
does not run against her; but if in the trustee, it runs 
against him, and, therefore, against her—8 @a., 1—and fol- 
lowing cases down to 61 G@a., 54. 

The title was in this trustee and must have been in order 
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to execute the will—to see tu the education, religious and 
secular, of James Jeremiah—to pay the debts and legacies 
—to divide the legacies among survivors to determine who 
were the survivors to take the absolute fee in remainder 
if James Jeremiah died without children—and to preserve 
the estate until these questions were settled by the birth of 
Louise, the plaintiff's testatrix. We are clear, therefore, 
that the court was right on both defenses, and the judgment 
is affirmed. 

See 3 Kelly, 256; 10 @a., 361; 55 7b.,28; 23 7b., 31; 
61 Zb., 77. 

Judgment affirmed. 


Smiru, county treasurer, vs. OutLaw, sheriff. 


. Under §837, par. 7, §553, par. 1, and $563 of the Code, the ordinary 
has jurisdiction to cite the county treasurer to appear before him 
for a settlement of his accounts, as well as to order that moneys in 
his hands be paid out by him to the proper persons, and upon his 
failure to pay, to issue execution for such default. 

. When an execution was levied upon ‘one house and one half of 
lot No. 12 in the town of Wrightsville, adjoining T. W. Kent and 
Streets,” the description was sufficiently accurate. 

. Where no costs were taxed against the defendant, so far as the 
record discloses, the fact that the judgment and the execution based 
thereon do not contain itemized bill, is no ground of illegality. 


Ordinary. Judgments. County Matters.  IIlegality. 
Before Judge Jounson. Johnson Superior Court. Sep- 
tember Term, 1879. 


Reported in the decision. 


James K. Hines, by Z. D. Harrison, for plaintiff in 
error. 


Joun M. Srusss, for defendant. 
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CrawForpD, Justice. 


The defendant in error, as the sheriff of Johnson county, 
filed his petition to the ordinary of said county setting 
forth that as such officer he had collected and paid over to 
the county treasurer in money and county orders at various 
times, and in different amounts, $969.48, and that out of 
the said sum so paid over there was due to him, as sheriff, 
$90.08, which the said county treasurer refused to pay ; 
the said ordinary thereupon issued a rule nist calling upon 
the said treasurer to appear and show cause why an order 
should not be granted requiring him to settle and pay over 
the said sum so due and owing from him, as such treasurer, 
to the said sheriff. No sufficient answer having been shown, 
and an examination of the accounts of the treasurer show- 
ing the fact to be as set out in the petition, it was consid- 
ered and adjudged that the said sheriff recover the sum of | 
money so due and withheld by the said Smith, treasurer of 
the said county. 

Upon this order and judgment a ji. fa. was issued and 
levied upon a house and lot of the said Smith, and there- 
upon he filed an affidavit of illegality on the following 
grounds: 

1. There was no judgment on which to issue said execu- 
tion. 

2. Because the ordinary had no jurisdiction to give and 
render the judgment on which the execution issued. 

3. Because the fi. fa. was illegal and void. 

4. Because the ordinary had no power to issue the rule 
nisi, and therefore the whole proceeding was illegal and 
void. 

5. Because the property levied upon is insufficiently de- 
scribed. 

6. Because there is no itemized bill of costs. 

This affidavit was heard upon these several grounds, and 
dismissed by the judge below because the defendant had 
had his day in court. To this ruling the defendant exe 
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cepted, and now assigns error thereon. The questions 
made in this record for our adjudication are as to the juris- 
diction of the ordinary; his legal right to issue this fi. fa.; 
whether the levy sufficiently describes the property ; and 
should there have been an itemized bill of costs upon the 
execution. 

1. The ordinary when sitting for county purposes has 
original and exclusive jurisdiction to examine and audit the 
accounts of all officers having the care, keeping, collection 
or disbursement of money belonging to the county, and of 
bringing such officers to a settlement. Code, §337, sub. 
div. 7. By $553, sub. div. 1, it is made the duty of the 
county treasurer to diligently collect from all officers and 
others all county dues; and, by sub. div. 3, to pay without 
delay when in funds all orders according to their date or 
other debts due; by sub. div. 8, to appear before the ordi- 
nary to render an account of his actings and doings. 

By $563 of the Code it is provided “where the county 
treasurer at any time fails to pay any order which is entitled 
to payment, or other legal demand upon him, or any balance 
that may be in his hands to his successor, or to the person 
‘entitled to receive tz, the ordinary may issue execution 
against him and his sureties for the amount due as against 
a defaulting tax collector.” 

These clauses, in our judgment, give ample jurisdiction 
to the ordinary to cite the county treasurer to appear before 
him for a settlement of his accounts for whatsoever may be 
in his hands and paid over to him as such county treasurer, 
as well as to order that the same be paid out by him to the 
proper person having the right thereto, and upon failure so 
to pay, then to issue an execution against him for such de- 
fault. 

2. The levy is upon one house and one-half of lot No. 
12 in the town of Wrightsville, adjoining T. W. Kent and 
Streets ; and one house and one-half of lot 12 in Wrights- 
ville, which half of the lot is that next to Kent and Streets, 
describes the lot sufficiently accurate to make it certain, 





680 SUPREME COURT OF GEORGIA. 


Connon vs. Dunlap. 


exactly what part is levied upon for sale, and that is all 
which is required by law. 

3. The last ground of this illegality is that there is no 
itemized bill of costs. This objection we do not appre- 
ciate, as upon examination we find no amount of costs 
taxed at all against the defendant, and if there be none set 
out and no judgment for any, that would not make the 
proceeding of the ji. fa. illegal. 

Judgment aflirmed. 


Connon vs. Dunvap. 


Where an attachment is sued out against one partner on a partnership 
account under §3276 of the Code, the declaration in attachment 
need not be against both partners, but only against him who is thus 
subject to summary process. 


Attachment. Partnership. Before Judge Speer. Bibb 
Superior Court. October Term, 1879. 


To the report contained in the decision, it is only neces-— 
sary to add the following: 

Dunlap sued out an attachment against Connon, as a non- 
resident member of the firm of McGrath & Connon. His 
declaration in attachment was also against Connon alone, 
as a member of said firm. The account attached to the de- 
claration was against the firm. Defendant moved to dis- 
miss the declaration, to rule out evidence, and for a non- 
suit, each motion being based on the non-joinder of Mce- 
Grath in the suit. Each was overruled. The jury found 
for plaintiff. Defendant moved for anewtrial. It was re- 
fused, and he excepted. 


Wasuineton Dessau; Lanter & Anverson, for plaintiff 
in error. 


Biount & Harpeman; N. E. Harris, for defendant. 
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Warner, Chief Justice. 


This was an attachment sued out by the plaintiff against 
the defendant as one of the partners of the firm of McGrath 
& Connon (alleging that Connon resided out of the state) 
under the provisions of the 3276th section of the Code, 
and was levied upon the individual property of Connon. 
The only question made by the record in this case, is 
whether, as the attachment was founded upon a copartner- 
ship debt, the plaintiff should not be required in his decla- 
ration to declare against both partners jointly, inasmuch as 
the attachment is founded upon a joint contract. The 
plaintiff in error insists that the devlaration should be 
against both partners jointly. The reply is that Connon, 
one of the partners, resides out of the state and the statute 
declares that in such cases the proceedings against co- 
partners shall be in all respects as in other cases of attach- 
ment, except the attachment shall be levied only upon the 
separate property of such copartner, which was done in this 
case. The only difficulty in the way of the legal theory of 
the plaintiff in error is the statute embraced in the 3276th 
section of the Code, providing for just such cases as the one 
in the record before us. The mandate of a statute is like 
that of a tyrant; it speaks to be obeyed. 

Let the judgment of the court below be affirmed. 


Prrrs vs. Frournoy & Eppine et al. 


A bill filed by Flournoy & Epping alleged as follows: Pitts had a fi. fa. 
against Kimbrough. Flournoy & Epping had two fi. fas. against 
him, one older, the other younger than Pitts’, but the younger 
founded on a mortgage containing a waiver of homestead. All 
were levied on certain cotton. To defeat Pitts Kimbrough had the 
cotton set apart as an exemption and filed a claim with Flournoy & 
Epping as securities. The mortgage fi. fa. was proceeding; Kim- 
brough appealed to Flournoy & Epping not to sacrifice the cotton 
at sheriff’s sale at Lumpkip, but to take it at a fair valuation of 
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$400.00, carry it to Columbus, where it could be sold, and if it 
brought more than that to give his family the benefit of it; this 
they agreed to do, and have made the sule accordingly. The claim 
of Kimbrough under the Pitts fi. fa. was dismissed without a trial, 
and Kimbrough refuses to interpose another claim. He and Pitts 
are kinsmen, and have colluded, etc.; both are insolvent. Pitts has 
notified them to produce the cotton, and they will be subjected to 
suit on their bond. Discovery was waived. Defendant’s answer 
denied collusion with Kimbrough, and charged that the claim itself 
was the result of fraudulent collusion between Kimbrough and 
Flournoy & Epping to delay him: 

Held, that under these facts the chancellor did not err in granting an 
injunction to restrain Pitts from proceeding until the final hear- 
ing. 


Equity. Injunction. Before Judge Burr. Muscogee 
County. At Chambers. February 25th, 1880. 


To the report contained in the decision, it is only neces- 
sary to add that the bill waived discovery. 


Bianprorp & Garrarp, for plaintiff in error. 


Saw’i B. Harcuer; Henry R. Goercuius, for de- 
fendants. 


JACKSON, Justice. 


The plaintiff in error obtained a judgment and fi. fa. 
against J. W. Kimbrough in June, 1877, which, in Novem- 
ber thereafter, was levied upon fifteen bales of his cotton. 
Two ji. fas. in favor of Flournoy & Epping, onea common 
law ji. fa. of older date than Pitts’, the other a mortgage fi. 
fa., younger, but with a waiver of homestead and exemp- 
tion, were also levied on the same cotton. Kimbrough, to 
defeat the collection of the Pitts’ 7. fa., had an exemption 
of personalty granted him on the cotton, and as trustee for 
his wife and children claimed it, with Flournoy & Epping 
as his securities. The sheriff returned the Pitts 7. fa. with 
the entry thereon of “ homestead taken,” and the claim 
papers arising on the same, back to the court. 
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The homestead and exemption of perzonalty having been 
waived in the mortgage of Flournoy & Epping, their ji. fa. 
was proceeding to sell the cotton, when Kimbrough, as is 
alleged, appealed to them not to sacrifice his cotton in the 
town of Lumpkin, which was not a cotton market, but to 
take it on their fi. fa. at the price of $400.00, which was its 
value there, and bring it to Columbus where it would sell to 
better advantage. Itis further alleged that being kindly dis- 
posed towards said Kimbrough and his family they agreed 
to do so, and that if it brought any more than the $400.00 
his family should have the benefit of it. When the claim 
case came on to be heard it was dismissed without a trial, 
thus leaving the Pitts fi. fa. to proceed under its former 
levy on the fifteen bales of cotton, though they had been 
brought to Columbus and sold under the agreement en- 
tered into with Kimbrough by Flournoy & Epping. 

The complainants allege that Kimbrough and Pitts are 
related ; that notwithstanding his, Kimbrough’s, agreement 
with complainants he refuses to interpose another claim ; 
that Pitts has advertised the cotton for sale; that Kim- 
brough, combining and conspiring with Pitts to defraud 
them, and in answer to his strange and unjust proceedings, 
says that he and the said Pitts understand each other ; that 
Pitts has notified them to produce the cotton at the sale ; 
that they, Pitts and Kimbrough. are both insolvent; that a 
continuance of this fraudulent conduct on the part of Pitts 
and Kimbrough will subject them to a suit on their bond 
where they cannot make defense as adequately as they can 
in a court of equity ; that their bill will prevent a multipli- 
city of suits, terminate endless litigation, place at rest the 
title to said property, and settle the equities between ail 
parties. Therefore they pray for an injunction against 
the said Pitts until all the equitiés can be heard and de- 
termined. 

Upon the hearing of this application for injunction the 
same was granted by the chancellor, and Pitts, by his coun- 


sel, excepted. 
V64—43 
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The defendant, Pitts, denies all combination with Kim- 
brough, and charges that complainants procured the claim 
of Kimbrough, and became his securities with the fraudu- 
lent intent and illegal purpose to hinder, delay and defeat 
him in the collection of his debt. 

We think that the allegations in complainants’ bill, and 
the denials and charges set np in the defendant’s answer, 
make such a case as should be passed on by a jury, and that 
the chancellor committed no error in granting the injunc- 


tion. 
Judgment affirmed. 


Howarp vs. CHAMBERLIN, Boynton & Company. 


. Exceptions pendente lite should be tendered, filed, ordered to be re- 
corded, and recorded at the term when the rulings complained of 
were made. A failure to comply with any of these requirements 
during the term will prevent a consideration of the exceptions. 
This case is not governed by Walsh vs. Colquitt, governor, 62 Ga., 
384, where a party excepted prematurely, and where this court 
granted an order allowing the exceptions to be filed pendente 
lite after the term because they believed it to be consistent with jus- 
tice and law, as provided by the Code, $4284. 

. Where suits were brought in a justice court each month, the ground 
of which was that plaintiff had been employed for a year at $50.00 
per month, and had been discharged pending the term, interest 
necessarily accrued, and the plaintiff could not waive or remit in- 
terest so as to leave each amount even $50.00 and prevent appeals. 

. Suits between the same parties, arising under the same contract, 
involving the same pleas, and upon which the same verdict must be 
rendered, are properly consolidated. 

. Where a party to a cause makes himself a witness in his own be- 
half, he should be held to answer strictly and minutely every inter- 
rogatory of which he has knowledge, and if he neglects so to an- 
swer, or answers evasively, such testimony should be rejected. 

. Ina suit by one as a discharged employé, the issue being whether 
or not he was discharged, statements made by him after the time 
when notice of discharge was alleged to have been given, and be- 
fore the time when it was to take effect, were admissible to show 
preference by him of other service. 
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. Howard sued Chamberlin, Boynton & Co. as a discharged employé; 
one plea was that he had accepted employment with Akers, and had 
not been injured. It appeared that plaintiff traveled for Akers and 
sold fruit trees, taking notes therefor; he was to get a commission 
on what was collected from these sales. Books containing notes 
were offered in evidence on the testimony of Akers that they had 
been received from plaintiff; also a book compiled from these notes 
by Akers and plaintiff containing a schedule of the makers and 
amounts with marks of payments where made: 

Heid, that they were admissible. 

(a.) It being admitted that plaintiff was employed by defendants for a 
year, and that the employment terminated before the end of the 
year, the issue being whether the termination was by discharge or 
rescission, evidence was not admissible to show that plaintiff left a 
more Jucrative position in order to obtain a year’s employment with 
defendants. 

. There was no error in the charges or refusals to charge as shown by 
the record. 


Practice in the Supreme Court. Practice in the Superior 
Court. Contracts. Interest. Waiver. Appeal. Evi- 
dence. Charge of Court. Before Judge Hittyer. Fulton 


Superior Court. September Term, 1879. 


On May 2d, ‘1878, Howard brought two suits in the jus- 
tice court 1026, D. G. M., against Chamberlin, Boynton 
& Co., each on open account. The first was as follows: 


“ATLANTA, GA., May 1, 1878. 


“Chamberlin, Boynton & Co. to Warren Howard, Dr. 
‘‘To amount due for the month of March, 1878, under contract of 
services as clerk for 1878, at $50.00 per morth 


The other account was the same, except that it was for 
“the month of April, 1878.” On the trial the justice ren- 
dered judgment for plaintiff in each case, and defendants 
entered appeals. Subsequently Howard brought eight other 
suits, being respectively for the months from May to De- 
cember inclusive, one suit for each month. The accounts 
sued on were similar to the above, except the last two. 
The ninth suit (for November) was on the following ac- 
count: 
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“ATLANTA, Ga., January 20, 1879. 


‘Chamberlin, Boynton & Co. to Warren Howard, Dr. 
“To amount due to date for the month of November, 1878, under 
contract of services as clerk at $50.00 for each month in 1878, $50.00.” 


The tenth account was as follows: 


“ATLANTA, GA., February 25, 1879. 
‘Chamberlin, Boynton & Co. to Warren Howard, Dr. 

**To amount due to date for services as clerk for the month of De- 
cember, 1878 $50.00.” 

On each of these suits the justice rendered judgment for 
the plaintiff, and defendants appealed. The judgments in 
the suits for June and July, 1878, were for $50.00 even ; 
the first judgment (for March) had an interlineation of in- 
terest, which the court held to be a nullity, thus leaving it 
also for $50.00. The remainder of the judgments included 
interest. 

At the fall term, 1878, of Fulton superior court, five of 
these appeals (suits from March to July inclusive,) had 
been sent up. Plaintiff moved to dismiss them on two 
grounds : 

(1.) Each of them on the ground that the amount claimed 
was not such as to render the case appealable. 

(2.) To dismiss the appeals in cases for June and July 
because the appeal bonds given did not correspond with or 
describe the judgments in those cases. 

The bonds described the judgments as being “in 1026th 
district, G. M., of Fulton county, Georgia, for $50.00, prin- 
cipal, and forty-five cents interest ;’ whereas the judgments 
for those months were each for $50.00 and costs. Counsel 
for defendants stated that the bonds were so drawn because 
he had understood from the magistrate that interest would 
be included, but plaintiff's counsel objected to interest, and 
it was not included. 

The court overruled the motion to dismiss, and plaintiff 
excepted pendente Lite. 

At the September term, 1879, of the court all the appeals 
had been sent up, and were called for trial. Plaintiff's counsel 
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moved to dismiss each of the last five (being appeals of 
suits from August to December inclusive,) on the ground 
that the amount claimed was not such as to render the cases 
appealable. Counsel stated in his place that plaintiff did 
not claim interest, nor had he ever claimed it, but had al- 
ways been willing to write off interest, and that these five 
judgments in the justice court only included it because in 
taking judgment in one of these cases the defendants’ coun- 
sel claimed that interest was obliged to be inserted, and 
the justice ruled that such position was correct, although 
plaintiff's counsel objected; and that afterwards judgment 
by default was entered in each subsequent case, including 
interest, plaintiff's counsel consenting to avoid going 
through a trial in each case in the justice court, each in- 
volving like questions. Plaintiff’s counsel offered to write 
off all interest, and disavow any claim thereto. The court 
held that the records showed that the amounts sued for 
were liquidated, and by law niust bear interest, and that 
interest could not be waived or disclaimed. He thereupon 
overruled the motion. 

The court then ordered the cases to be consolidated and 
tried together, over objection of plaintiff. 

A set of interrogatories was sued out by plaintiff's coun- 
sel for him, and executed in November, 1878, before the ° 
close of the year involved in the suits. The court held 
them improperly taken, because the fourth cross-interroga- 
tory was not fully answered. This interrogatory and an- 
swer were as follows: 

“ Fourth cross-interrogatory—Are you not now in the em- 
ployment of Mr. Akers? Did you not make a contract 
with him in the month of February, 1878, to commence 
work with him on the 1st of. March, 1878? If you did, 
what was that contract? State fully and particularly. If 
it was in writing, attach it or a copy of it to this answer. 
Have you done so? If it was not in writing state fully its 
terms. Where were you during the months of March, April, 
May, June, July, August, September and October, 8784 
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What were you doing, and what did you receive for your 
work, or what are you to receive if you have not been paid 
for the months above mentioned? If you say that you re- 
ceived a commission, state what your commissions for each 
of the named months amount to? and if you say you 
have not received them, why not? State fully and partic- 
ularly what your commissions amount to for March, April, 
May, June, July, August, September and October, 1878, 
whether you have collected them or not? If you state 
you worked for Mr. Akers on commission, state the amount 
of your sales for each of the above named months? What 
were you to receive out of said sales? What have you 
received of said amounts? What are you to receive? 
What amount is good and collectible? What amount is 
bad? State fully and particularly. What was the aggre- 
gate amount you received or will receive on account of 
service rendered to Mr. Akers from 1st of March to Ist of 
November, 1878? State fully.” 

“ To the fourth cross-interrogatory he answers: I am. In 
the latter part of February, after having been notified of 
my discharge by defendants, Mr. Akers asked me if I would 
like to work for him. [I told him I would, and asked him 
what he would give me. He said he would give me thirty 
per cent. of all the money I collected from the sale of fruit 
trees sold by myself, or would give me $50.00 per month, 
and allow mea sum for expenses, these expenses not to 
exceed ten dollars per month in money, and wherever I 
could pay my expenses by promising fruit trees in the fall, 
1 could do so, and if less than ten dollars in cash was used [ 
was entitled to only the actual amount used. All of this 
was dependent entirely upon my collections. The pay- 
ment of $50.00 per month depended upon my collecting 
that amount from sales I had made. That agreement was 
reduced to writing on the 10th or 11th of February; it is 
not in my possession. I have given the language as near 
as 1 can remember it. I misplaced the contract, and don’t 
know where it is. I have not decided which of these offers 
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I will accept, as both of them depend upon my collecting 
the different amounts. I was going through the country 
selling fruit trees; I was in Atlanta at different periods 
during that time; I remember specially in May and Octo- 
ber. I cannot give the exact amount of sales for each of 
these months; but I was to receive nothing on sales, but 
I was to receive thirty per cent. of collections. I have not 
received a cent for any of these months; I am to receive 
thirty per cent. of what I collect if I see fit to do so. It is 
impossible to state what amount is good or what amount is 
bad; I cannot tell, for it depends entirely apon collections. 
I have not received one cent for these months from John 
W. Akers on account of collections.” 

On the trial it was admitted that Howard was employed 
by defendants for the year 1878, at $50.00 per month, and 
that one of defendants went to him about the last of Jan- 
uary or first of February, told him that they would not 
need his services after the first of March, and requested 
him to get another place; and it was shown that some time 
in March plaintiff weat to work for J. W. Akers, that he 
continued with him through the year, selling fruit trees, 
that the contract was that he should receive 30 per cent. 
on what was collected from sales made by him, that he re- 
alized some $460.00 therefrom, and that he was sick for 
some weeks during the summer. Defendants insisted (1.) 
That plaintiff was not discharged, but voluntarily agreed 
toa rescission of the contract. On this subject the evi- 
dence was in direct conflict. (2.) That he had made nearly, 
if not quite, as much working for Akers as if he had re- 
mained with them. (3.) That he had been sick a portion 
of the time and unable to work. 

J. H. Wood was a witness for defendants. He testified 
that in the month of February, 1878, he had a conversation 
with plaintiff, in which the latter said he had gotten 
another place with Akers, hoped to make more, and he 
would not stay with defendants if they would increase his 
salary to $100.00 a month. On cross examination he testi- 
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fied thac plaintiff stated that he had been notified that he 
would have to leave after March 1st, and witness and others 
were regretting that he was going to leave when the declar- 
ation was made, which is set out above. Plaintiff objected 
to the statement that he would not stay with defendants, 
etc., as being made after the discharge, and therefore irrele- 
vant. The court admitted the evidence. 

Testimony of Akers touching the amount made by plain- 
tiff in his employment was objected to by plaintiff’s coun- 
sel, because it appeared that his information was derived 
from letters, memoranda, etc.; it was admitted over objec- 
tions, and plaintiff excepted; but the memoranda, etc., 
were subsequently accounted for, and the ground not relied 
on by counsel for plaintiff in argument. 

Certain books were offered in evidence by defendants 
and objected to by plaintiff. It appeared from the evidence 
of Akers that after plaintiff went into his employment, 
the latter traveled through the country selling fruit trees 
forhim. Plaintiff would take notes or written orders for 
the trees, payable on delivery in the fall. Three of the 
books offered Akers testified had been sent to him by plain- 
tiff as containing these notes. The fourth was a tabulated 
statement of the other three, and of other like books sent 
by other agents. It was made by Akers, and plaintiff as- 
sisted him in the work; then compared it with the books 
from which it was made up, were satisfied of the correct- 
ness of it. It contained the names of purchasers of trees, 
and the amounts of their purchases ; opposite each sale was 
the initial of the agent who made it; and opposite some of 
these was entered “pd” or “paid,” indicating payment. 
Plaintiff objected to the three books of notes on the ground 
that no execution of them was proved; and to the fourth, 
because of irrelevancy, and because the entries were secon- 
dary evidence—especially so as to payments made. They 
were admitted. 

The point being directly in controversy whether plaintiff 
agreed to give up his situation with defendants, or was dis- 
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charged, plaintiffs counsel offered to show by R. A. Hemp- 
hill that plaintiff had a situation with witness which paid 
him $60.00 per month, and which he gave up to accept a 
year’s employment with defendants. The court rejected 
this. The court refused to give each of the following re- 
quests of plaintiff's counsel in charge: 

(1.) “ The onus isupon defendants to show a rescission of 
their contract with plaintiff.” On the contrary he charged 
as follows: (After stating to the jury that it was admitted 
that plaintiff was employed for the year 1878 by defend- 
ants, and that the employment terminated before the end 
of the year by reason of something which passed between 
defendants and plaintiff, charged) “that the onws was upon 
the plaintiff to show by a preponderance of evidence that 
he was discharged.” 

(2.) “If plaintiff was employed by defendants for the 
year 1878, and before the year was finished they went to 
plaintiff and used to him such language as, from its natural 
and reasonable import, led him to believe that he was dis- 
charged, and therefore to leave their employment, such 
action on the part of defendants would amount to a dis- 
charge of plaintiff whether the word ‘discharge’ was used 
or not.” 

The court charged as follows: “If plaintiff was sick 
during 1878, the time he was sick would be taken into con- 
sideration and deducted by you in fixing the amount due 
by defendants, if any, unless the evidence showed that he 
would not have been sick had he remained in their employ- 
ment; if this has been made to appear from the evidence, 
then you would not deduct anything on account of such 
sickness.” 

After verdict for defendants, plaintiff excepted and as- 
signed error on each of the above rulings. 

When the case was called in the supreme court, counsel 
for defendants in error moved to disregard the assignments 
based on the exceptions pendente lite, because the rulings 
complained of were made at the fall term, 1878, of Fulton 
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superior court, the exceptions pendente lite were tendered 
to the judge at that term, but were not filed in the clerk’s 
office until April 1st, 1879, the second day of the next term. 
Counsel for plaintiff in error responded as follows: Excep- 
tions pendente lite are part of record, and will be vonsid- 
ered unless filing at first term is essential to validity under 
statute; if so, no order of court can modify statute. But 
exceptions were allowed filed after term in Walsh vs. Gol- 
quitt, governor, 62 Ga., 384. 

The facts in regard to these exceptions appear from the 
record as follows: Exceptions pendente lite were tendered 
to the court. They recited the refusal of the court to dis- 
miss appeals and holding interrogatories insufficient (at the 
fall term, 1878), set out in the first part of this report, and 
concluded thus: “ And now during the term at which said 
rulings and decisions were made, comes plaintiff and ten- 
ders this his bill of exceptions pendente lite, and prays that 
it may be certified and ordered of record as by law pro- 
vided.” 

Upon this the judge signed the following order: 


‘I certify, that the above bill of exceptions (with the qualification, 
etc.) tendered pendente lite is true, and contains all the evidence neces- 
sary toa clear understanding of the errors complained of, and it is 
ordered that the same be placed on record to wait the final termination 
of the case, as by statute provided. This January 10th, 1879. 

(Signed) Gro. HILLYER, 
Judge 8. 0. A. 0.” 


Upon this was indorsed this entry :- 
‘* Filed in office this 1st day of April, 1879. 
(Signed) J. 8. Hotimay, C. 8. C.” 

Nothing more appears concerning the exceptions, except 
that they are in the record, and are followed by the usual 
clerk’s certificate. 

In the record, in advance of the exceptions pendente lite, 
appears this order: 

“ WARREN HowarpD, 


| rpents Fulton Superior Court. 


v8. 
CHAMBERLIN, Boynton & Co. 


“On motion of plaintiff’s attorney to strike from the first three 
judgments in the justice court an interlineation of interest, on the 
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ground that the same was made after the judgments were rendered, 
it appearing that in the first judgment the interlineation was made by 
the justice after the entry of judgment, though later on the same day, 
and that the other interlineations were made at the time of entering 
judgment, it is ordered that the first be considered and deemed a nul- 
lity, and as if no interlineation had been made. As to the ‘others the 
motion is overruled. On motion of the plaintiff’s attorney to dismiss 
each of the first five appeals, it is ordered that the same be overruled 
and refused. 


‘*Spring Term, 1879. 
(Signed) Gro. Hitiykr, Judge, etc.” 


‘It appearing to the court that the order as above was taken at the 
last term of the court, but omitted to be entered on the minutes by 
accident, it is ordered to be entered nuwne pro tunc. 

‘« Fall Term, 1879. 

(Signed) Gro. HiLLyEr, Judge, etc.” 


It is to this order that the opinion refers when it speaks 
of the order for recording being at the third term : 


Jackson & Lumpkin, for plaintiff in error, cited as fol- 
lows: Tendering at term, not filing, essential to exceptions 
pendente lite, Code, §§4250, 4254; Walsh vs. Colquitt, 
governor 62 Ga., 384; 40 Jb. 309, 322-3, 581. 
Plaintiff fixes claim, and can waive interest, Cherokee 
Lodge vs. White (September term, 1879); Dykes vs. Wolsey 
(February term, 1879) ;51 Ga., 194 ; 46 J0., 41 ; 58 Zb., 77 (1); 
Giles, ordinary, vs. Johnson (September term, 1879); 36 
Ga., 599. Interest, in such case, damages, and may be 
waived, 2 Ga., 376; 1 1b., 469; 18 7b., 176; 1 7b., 40; 2 
Ib. 18; Bae. Abr. “ Damages,” D., 1; 2 Tuck. Com., 160; 
2 Saund. Pl. and Ev., 250; 3 Bing., 353, 358; 9 Price, 134; 
2 Salk., 623; 61 Ga., 623. Contrast 58 Ga., 406. Inter- 
rogatories sufficient, 41 Ga., 117; 26 Jb., 332; 45 Zb., 416. 
Rescission of contract, Code, §§2859, 2860, 2758; 42 Ga.» 
283. Misleading by language, Code, §2756. Onwsas to 
sickness, 61 Ga., 482 (1). 

T. P. WestmoreLanpn, for defendants, cited as follows: 
Filing at term essential to exceptions, Code, §§4250, 4254; 
40 Ga., 422, 423; Trustees Masonic Hall vs. Merchants’, 
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etc., Bank (February term, 1879). The amount to be paid 
was fixed, interest must be added, and could not be waived, 
Code, §§3570, 2056; 56 Ga., 350; 61 Jb., 482; Decision 
February term, 1879, pam., p. 27; 46 Ga., 41; 2 Zb., 312. 
Cannot remit to give or deny jurisdiction, Code, §3760; 56 
Ga., 494; R. M. Charlton, 298; 58 Ga., 77,406. Appeal- 
able irrespective of judgments, Code, §4157. Consolida- 
tion right, 45 Ga., 124. 


CrawForp, Justice. 


1. The first question made before us in this case is whether 
a bill of exceptions pendente lite can be considered here, 
when the same was neither filed nor entered of record at 
the term of the court at which the exceptions were taken. 

Section 4250 of the Code provides that at any stage of 
the cause either party may file his exceptions, and if certi- 
fied and allowed, they shall be entered of record. 

Section 4254 further provides that the judge shall certify 
them to be true, and order them to be placed on the record, 
and that they shall be tendered during the term. Thus it 
will be seen that the first of these sections simply gives 
the right, and prescribes the manner in which it is to be ex- 
ercised ; the second declares the time when they are to be 
tendered, and that is during the term. In this case the 
record shows that the judge certified the exceptions at the 
September term, 1878, but that they were not filed until the 
spring term, 1879, and further, that they were not ordered 
to be recorded until the fall term of the court for the year 
1879, thus carrying them over to the third term after they 
had been made. 

We think that the proper construction of these sections 
of the Code is, that exceptions pendente lite should be ten- 
dered during the term, certified to be true by the judge, 
filed by the party, ordered to and entered of record at that 
term, and there await the final trial, and if brought to this 
court for alleged errors, then to be sent up and heard. 





FEBRUARY TERM, 1880. 


Howard vs. Chamberlin, Boynton & Co. 





And this we understand to be the ruling of this court in 
the case of Zhe Nacoochee Hydraulic Mining Company 
vs. Davis, 40 Ga., 322, 323. Nor is it at all inconsistent 
with that of Walsh vs. Colquitt, governor, decided at the 
February term, 1879, where the writ of error was dismissed 
because prematurely brought, with leave to the defendant 
to file the same bill of exceptions pendente lite to be heard 
as provided by law in such cases. The real question con- 
sidered by the court in that case being, whether he was not 
premature with his exceptions, and not one where the party 
had failed to avail himself of a remedy which he sought to 
follow. But in that case the court, under section 4284 of 
the Code, gave that order and direction therein, because 
they believed it to be consisteut with justice and law, as 
provided by said section. 

2. The other questions made by the record in this case, 
arise upon the trial had between the parties at the September 
term, '879, of ten cases which had been appealed from a 
justice to the superior court of Fulton county. Five of 
those cases were returned to the September term, 1878, 
and it was as to those cases that the bill of exceptions pen- 
dente lite related, and which we cannot consider here for 
the reasons above given. The whole number coming on to 
be heard, plaintiffs counsel moved to dismiss each of the 
last five, upon the ground that the amount claimed being 
but $50.00 and the interest, which he disclaimed, they were 
not such cases as to render them appealable. The court 
overruled the motion to dismiss, and the plaintiff excepted. 

The suits were founded upon a contract made by Howard 
with Chamberlin, Boynton & Co. to clerk for them during 
the year 1878, at $50.00 a month. He only remained with 
them January and February, and in March went into the 
employ of J. W. Akers. The contract was not disputed 
either as to the time or the amount to be paid; it was for 
$50.00 a month and for twelve months. Suits were 
brought after the expiration of each month, and for the 
contract sum of $50.00 as the amount due. The only 
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question in issue seems to have been whether Howard 
was discharged, or consented upon request to find other 
and new employment, judgment was given in each suit by 
the justice for the plaintiff in the sum of $50.00; on the 
question of interest the parties disagreed, the plaintiff dis- 
claiming any, defendant denying his right to disclaim. 
The magistrate decided that under the contract interest 
was due and rendered his judgment accordingly. 

The question therefore made to dismiss the appeals de- 
pended upon the right of the plaintiff to remit the interest, 
thereby making the sum claimed only $50.00, and thus en- 
abling him to defeat the defendants’ right to an appeal. 

All demands where by agreement or otherwise the sum to 
be paid is fixed or certain, bear interest from the time the 
party becomes liable and bound to pay them. Code, §2056. 
This being a demand where by agreement the sum to be 
paid was fixed and certain, bore interest ; and it was as 
much a part of the claim as the principal, and could no 
more be stricken therefrom to defeat a right of the other 
party than the principal itself could be lessened to accom- 
plish the same object. Had the suit been for damages for 
a breach of the contract that would have been a different case ; 
but the suits were on the special contract, and the interest 
was attached to and inseparably connected therewith. The 
plaintiff came into court electing to ask its enforcement, 
and he could not escape its legitimate consequences. 22 
Ga., 312; 58 Z6., 406. 

3. Another ground of exception to the ruling of the 
court was the order consolidating these separate suits. All 
the cases being between the same parties, arising under the 
same contract, involving the same pleas, and upon which the 
same verdict must be rendered, were properly consolidated. 

4. The court on objection suppressed a set of interroga- 
tories sued out by the plaintiff for himself, upon the 
ground that one of the cross-interrogatories had not been 
fully answered. An examination of the questions and an- 
swers thereto shows the objection well taken. The inter- 
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rogatory contained a series of questions, but they were 
upon the same subject matter, and though put in different 
forms sought the same information, and that which was 
necessarily within the knowledge of the party, and should 
have been fully answered. 

Where the party to a cause makes himself a witness in 
hic own behalf, he should be held to answer strictly and 
minutely every interrogatory put to him of which he has 
knowledge; and if he neglects so to answer, or answers 
evasively, euch testimony should be rejected. 

5. Exception was taken to the admission of Howard’s decla- 
rations to the witness Wood, wherein he said that he would 
not stay with defendants if they would give him $100.00 a 
month. It having been made in February before he left 
their employ, it was certainly very proper testimony to 
show that he preferred service to others rather than to de- 
fendants, and that he was not forced to leave them. 

6. The exceptions made to the admission of the evidence 
of Akers, and the books mentioned, as also to the rejection 


of the testimony of Hemphill, we think are not well taken, 
and that the court committed no error in the rulings 
therein complained of. 

7. In view of the evidence as far as the same appears in 
the record, the charge of the court and his refusal to charge 
show no error, and the case must therefore be afivmed. 

Judgment affirmed. 


Jones vs. Toe State or GrEorGIA. 


. The conviction of one charged with a crime as principal in the 
second degree is contrary to law where there is no evidence of the 
guilt of the principal in the first degree. 

. When the judge of the superior court has approved the brief of 
evidence and signed the bill of exceptions, he has exhausted his 
powers in respect to thetestimony. He cannot, by a certificate sub- 
sequently made, alter the brief of evidence as approved. 
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Criminal law. Practice in the Superior Court. Prac- 
tice in the Supreme Court. Before Judge Crisp. Lee Sa- 
perior Court. March Term, 1879. ) 


Reported in the decision. 


Frep H. West; Warren & Freeman, for plaintiff in 
error. 


C. B. Hupson, solicitor-general ; D. H. Pork; Hawkins 
& Hawkins, for the state. 


Wakner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and charged in the indictment as principal in the second 
degree, Jackson Sellers being charged in the same indict- 
ment as principal in the first degree. The defendant, Jones, 
was tried separately, and was found guilty as principal in 
the second degree. A motion was made for a new trial on 
several grounds, which was overruled, and the defendant 
excepted. 

One of the grounds of the motion was that the verdict was 
contrary to law and contrary to the evidence. Upon looking 
through the entire evidence in the record as approved by the 
court on the 26th of April, 1879, it does not appear there- 
from that there was any evidence of the guilt of the prin- 
cipal in the first degree, either by the introduction of the 
record of his conviction in evidence, or otherwise, upon the 
trial of the defendant as principal in the second degree, nor 
does it appear from the evidence in the record that the 
principal in the first degree was guilty of the offense as 
charged in the indictment. The counsel for the state dis- 
covering that defect in the brief of the evidence as contained 
in the record here, sought to remedy it by obtaining from 
Judge Crisp a supplementary certificate, dated the 5th of 
January, 1880, in which the judge certifies that the bill of 
indictment against Sellers, the principal in the first degree, 
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with the verdict of guilty thereon, was in evidence before 
the jury on the the trial of the defendant, Jones, the prin- 
cipal in the second degree. When the judge signed and 
certified the bill of exceptions, and approved the brief of 
the evidence, he had exhausted the power conferred on him 
by law over the same, and could not, eight or nine months 
afterwards, when the case was pending im this court, sup- 
plement his original certificate in the manner sought to be 
done in this case It not appearing from the bil] of excep- 
tions, nor from the brief of the evidence as originally signed, 
certified and approved by the presiding judge, and duly 
transmitted to this court, that there was any evidence before 
the jury proving the guilt of the principal in the first de- 
gree, the verdict against the principal in the second degree 
was contrary to law. 
Let the judgment of the court below be reversed. 


Tue Commissioners oF Bartow County vs. NEwE ut. 


1. The Confederate congress was the legislative department of a de 
facto government recognized by all of the courts of Georgia while 
it lasted; and acts published by authority of that government, while 
in dominion of the territory of this state, will be recognized by its 
courts whenever they are necessary to throw light upon any litiga- 
tion therein. The government being overthrown, and there being 
no records by which to establish such acts, parol testimony of a 
witness that he was a member of the Confederate congress, that as 
such he became possessed of certain pamphlets which contained 
the acts of that body, and that they were genuine, was sufficient to 
admit the printed acts in evidence. Especially was such admission 
not ground for new trial, where it does not appear that the com- 
plaining party was hurt thereby. 

. Bonds issued by a county in 1862 for the purpose of raising money 
for the support of the indigent families of the soldiers of the Con- 
federate States were not in aid of the rebellion. 

3. Where one who was a citizen of another state but was residing in 
Georgia, and who moved north in 1862, left money consisting of 
bills of local banks, in the hands of an agent for investment, and 
the latter invested in county bonds, such a transaction was not ille- 

V 64—44 
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gal within the meaning of the act of congress of 1861, which pro- 
hibited commercial intercourse between citizens of insurgent states 
and those of other parts of the United States. 


Evidence. Confederate States. Laws. Bonds. County 
Matters. Contracts. Before Judge McCurcnen. Bartow 
Superior Court. July Term, 1879. 


In 1862 Newell was residing in Georgia, though he claimed 
Illinois as his home, and went to that state during the said 
year. When he went away from Georgia, he left some 
money, consisting of bills of the Central Railroad & Bank- 
ing Company and the Georgia Railroad & Banking Com- 
pany in the hands of one Howard, as his agent, for invest- 
ment. In 1863 the county of Bartow issued bonds in or- 
der to raise money for the support of the indigent and 
needy families of the soldiers of the Confederate army, 
who could not support themselves. It appears that there 
was an ordinary pauper fund in the county raised by taxa- 
tion, but it became inadequate, owing to the increase of poor 
families resulting from the absence or death of men in the 
war, and this means was adopted of providing for such 
families. Howard, as agent for Newell, purchased two of 
the bonds so issued. On these Newell brought suit. On 
the trial, Warren Akin, Esq., testified that he had been a 
member of the Confederate congress, that as such he be- 
came possessed of certain pamphlets (tendered to him) and 
that they contained the acts of that congress, and were gen- 
uine. Upon this showing, two of the acts were allowed to 
be read, dated April 16th, 1862, and September 27th, 1862, 
respectively authorizing the president of the Confederacy 
to call out for military service men between the ages of 
18 and 35 years, and between 35 and 45. This ruling was 
excepted to. 

The jury found for plaintiff $226.47-100 principal. De- 
fendants moved for a new trial, which was refused, and 
they excepted. 

For the other facts see the decision. 
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A. Jounson, for plaintiffs in error. 
Warren Axin, for defendant. 


JACKSON, Justice. 


Certain bonds were issued by the county of Bartow du- 
ring the war between the Confederate and the United States, 
in 1862, and this suit was brought against the county on 
two of them; the jury found for the plaintiff, and the de- 
fendants excepted to the refusal of the court to grant a new 
trial. The bonds were issued to support the poor families 
of soldiers in the Confederate army, and the widows and 
orphans of those who had died in the service. 

Three points are made in the motion for a new trial— 
first, that the court erred in admitting in evidence pamphlets 
purporting to be acts of the Confederate congress without 
sufficient proof ; secondly, that the bonds are illegal beeause 
given in aid of the Confederacy ; and thirdly, because the 
plaintiff, as a citizen of Illinois, was prohibited from com- 
mercial intercourse with the insurrectionary or insurgent 
states by the act of congress of 1861, codified in revised 
statutes of the United States, §5301, and the contract was 
therefore illegal as to his right tu recover on the bonds. 

1. Mr. Warren Akin testified that the pamphlets con- 
tained the acts of the Confederate congress, that he had 
been a member thereof and got them as such, and knew 
that the printed pamphlets were genuine. It is not shown 
in the record what parts of these laws injured the plaintiff, 
or in what manner the defendants were affected or hurt by 
them under the ruling in 54 @a., 59, and therefore we would 
not interfere to grant a new trial on this ground, even if 
these laws or acts were improperly admitted. The party 
complaining must show that he was hurt by the ruling in 
order to secure a new trial on any given ground therefor. 
But these acts were the acts of the congress of a de facto 
government recognized by all of the courts of Georgia, 
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published by the authority of that government while in 
dominion of the territory of this state, and will be recog- 
nized by her courts now whenever necessary to throw light 
upon any litigation therein. The government being over- 
thrown, there is no record of them whereby they could be 
established by better proof; therefore Mr. Akin’s testimony 
as to the genuineness of the printed pamphlets is as good 
as could be had, and in any view we can take the court ad- 
mitted them properly so far as the record discloses what 
transpired, and in the anomalous condition of things which 
exists, arising from the war between the states and its con- 
sequences. 

2. In so far as the legality of the bonds is assailed be- 
cause issued in aid of the suffering families of the living 
and dead Confederate soldiery we need only say that the 
question is not open with us. It was settled in a case in- 
volving this class of Bartow county bonds which is reported 
in 54 Ga., 53. cited above, and their illegality as being in aid 
of the Confederacy was there held unsound and their bind- 
ing force on the county, so far as this point is concerned, 
was upheld. 

3. So that the single question remains, does the act of 
the United States congress in 1861 prevent the plaintiff's 
recovery? That act is as follows: ‘‘ Whenever the presi- 
dent in pursuance of the provisions of this title, has called 
forth the militia to suppress combinations against the laws 
of the United States and to cause the laws to be duly exe- 
cuted, and the insurgents shall have failed to disperse by 
the time directed by the president, and when the insurgents 
claim to act under the authority of any state or states, or in 
the part or parts thereof in which such combination exists, 
and such insurrection is not suppressed by such state or 
states, or whenever the inhabitants of any state or part 
thereof are at any time found by the president to be in in- 
surrection against the United States, the president may, by 
proclamation, declare that the inhabitants of such state, or 
any part or section thereof, where such insurrection exists, 
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are ina state of insurrection against the United States, and 
thereupon all commercial intercourse by and between 
the same and the citizens thereof and the citizens of the 
rest of the United States shall cease and be unlawful so 
long as such condition of hostility shall continue, and all 
goods and chattels, wares and merchandise, coming from 
such state or section into other parts of the United States, 
or proceeding from other parts of the United States to such 
state or section, by land or water, shall, together with the 
vessel or vehicle conveying the same, or conveying persons 
to or from such state or sectior, be forfeited to the United 
States.” Rev. Statutes U. S., §5301. 

The plaintiff seems to have been resident in Georgia and 
moved north in 1862, leaving Georgia state money, being 
Central and Georgia Railroad bank bills, with an agent for 
investment here; and this agent invested these bills in the 
bonds of. the county of Bartow sued on now. We can see 
nothing illegal or contravening the paragraph of the re- 
vised statutes of the United States in the purchase of these 
bonds by this plaintiff. The whole reason and spirit and 
policy of the act of congress of 1861, re-enacted and codi- 
fied as cited, was to prevent northern goods from coming 
south eo as to add to the material resources of the Confed- 
eracy, and to prohibit southern produce from going north 
to pay for these goods; but it cannot be construed to apply 
to a case where a northern man, resident here, returned 
home, and leaving local funds here, which would have been 
wholly useless and would have perished north, directed 
their investment in something, and his agent put them in 
these charitable bonds. The county ought to pay the bonds. 
Judgment affirmed. 
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Ruopss ef al., executors, vs. Neal. 


A contract to pay one for the use of his influence in securing the con- 
sent of a prosecutor to dismiss certain prosecutions for felonies is 
contrary to public policy ; and a declaration which seeks to recover 
for services so rendered is demurrable. 


Contracts. Actions, Before Judge Crarx. City Court 
of Atlanta. December Term, 1879. 


This cause was an action of asswmpsit, begun in the city 
court of Atlanta, by the plaintiffs, as executors of Foster 
Blodgett, against John Neal, Jr., for the recovery of $750.00 
for services rendered to the defendant by plaintiffs’ testator 
during the months of August, September and October, 
1877, in securing the consent of the authorities of the 
Nashville, Chattanooga and St. Louis Railway Company, to 
the dismissal of certain criminal prosecutions pending in 
the circuit court of Hamilton county, Tennessee, against 
Wesley W. Neal. 

The declaration was afterwards amended, and it was al- 
leged that on the 29th of September, 1877, W. W. Neal, a 
brother of defendant, was under indictment in the circuit 
court of Hamilton county, Tennessee, for the offenses of 
larceny and fraudulent breach of trust, committed by the 
said W. W. Neal, while agent of the Nashville, Chattanooga 
and St. Louis Railway Company, and in imminent danger 
of conviction for said crimes. On the day aforesaid the 
said W. W. Neal, having given bond for his appearance to 
answer said indictments, the defendant, John Neal, Jr., 
had deposited with the sureties upon the said appearance 
bond, to secure them from loss, the sum of $2,000 00, and 
having appointed Foster Blodgett his attorney in fact in 
this behalf, agreed with the said Foster Blodgett that if the 
said Blodgett would use his influence with the authorities 
of the said railway company to secure the dismissal of the 
said prosecutions against the said W. W. Neal, so much of 
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the $2,000.00 as should be left after paying attorney’s fees 
and costs, should be the property of said Blodgett, in the 
event the prosecutions were dismissed. It was further al- 
leged that Blodgett, in pursuance of this agreement, pre- 
vailed upon the authorities of the railway company to con- 
sent to the dismissal of said prosecutions, and they were 
dismissed, and of the $2,000.00 so deposited there remained 
$750.00 after paying attorneys’ fees and costs, which sum 
of $750.00 the defendant, on November 12th, 1877, fraudu- 
lently took possession of and converted to his own use, and 
for which sum of $750.00 judgment was prayed. 

To the declaration as amended, the defendant demurred 
upon the ground that the cause of action therein set out 
was a contract tending to obstruct the course of public jus- - 
tice in the state of Tennessee, and being such a contract, 
was contrary to public policy, illegal and void. 

The court sustained the demurrer, and dismissed the case, 
and that judgment of the court is the error assigned. 


Contry & Savumare, for plaintiffs in error. 
A. B. Curserson ; E. N. Broytes, for defendant. 


CRAWFORD, Justice. 


The plaintiffs in error sued the defendant in error to re- 
cover $750.00 which they alleged was due to their testator 
for services rendered in using his influence with the author- 
ities of the Nashville and Chattanooga Railroad Company, 
to dismiss certain criminal prosecutions pending against 
Wesley Neal, who was under indictment for larceny and 
fraudulent breach of trust, and in imminent danger of con- 
viction for said crimes. It was further alleged that the 
prosecutions were dismissed and that the said sum of $750.00 
remained of $2,000.00 which had been deposited as se- 
curity for the appearance of the said Wesley, and which 
was to belong to plaintiffs’ testator, after the payment of 
the attorneys’ fees and costs, but which the said John Neal, 
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Jr., fraudulently took possession of and converted to his 
own use. 

This case was dismissed on demurrer in the court below, 
and that ruling is the error complained of here. The cause 
of action as set out in this declaration evidently shows a 
contract tending to obstruct the eourse of public justice, 
and being such a contract, was contrary to public policy, 
and therefore illegal and void. It is alleged that the party 
was under indictment and in imminent danger of being 
convicted for larceny and a fraudulent breach of trust, and 
being in that condition, the testator was to use his influence 
with the prosecutors to have the same dismissed, and in 
which he was successful. 

If that is not a contract for the purpose of obstructing 
the due course of public justice in its effort to punish crime, 
one could scarcely be found. It is sufficient to defeat such 
a contract if there be a bona fide charge against one for 
felony. It is a high requirement of public policy that fel- 
onies shall be punished, and the law frowns upon any at- 
tempt to suppress investigation. 39 Ga., 89; 3 Kelly, 176. 

“Public morals, public justice and the well established 
principles of all judicial tribunals alike, forbid the interpo- 
sition of courts of justice to lend their aid to the enforce- 
ment of such contracts.” 4 Peters, 184. 

Judgment affirmed. 


Prater vs. Cox et al. 


. Actual notice to an agent of any matter connected with his agency 
is also actual notice to his principal, and is not merely constructive 
notice to the latter. 

. Section 3583 of the Code, which provides that ‘‘ when any person 
has bona fide and for a valuable consideration purchased ” realty, 
and has been in possession four years, the same shall be discharged 
from the lien of any judgment against his vendor, does not protect 
one who purchases with notice that the property is subject to the 
lien of a judgment at the time of the purchase, 

CRAWFORD, Justice, concurred, 

Jackson, Justice, dissented, 
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Title. Fraud. Prescription. Statute of limitations. 
Principal and agent. Notice. Before Judge MoOutcuen. 
Whitfield Superior Court. October Term, 1879. 


Reported in the decision. 
Suumate & Wiitramson, for plaintiff in error. 
Jounson & McoCamy, for defendants. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendants to recover the possession of a tract of 
land therein described. On the trial of the case the jury, 
under the charge of the court, found a verdict in favor of 
the defendants. A isnotion was made for a new trial on va- 
rious grounds, one of which was, that the verdict was con- 
trary to the charge of the court and therefore contrary to 
law, which was overruled and the plaintiff excepted. 

It appears from the evidence in the record, that Prater, 
the plaintiffs lessor, purchased the land in dispute at 
sheriff’s sale under an execution in his own favor against 
Hiram Cox, Varnell, and Kincannon, which issued on a 
judgment dated 17th December, 1868. The defendant, J. 
P. Cox, purchased the land in dispute from Varnell, one of 
the defendants in fi. fa., through his father Hiram Cox, 
another defendant in fi. fa., who acted as his agent in mak- 
ing the purchase of the land in April, 1873, went into 
the possession thereof, and claimed to have been in posses-. 
sion of the land for four years as a dona fide purchaser for 
a valuable consideration, as provided by the 3583rd section 
of the Code, prior to the levy of Prater’s fi. fa. thereon. 
The court charged the jury to the effect that if they found 
from the evidence that Hiram Cox purchased the land as 
agent for his son J. P. Cox, and he had notice of the exis- 
tence of the judgment at the time of the purchase, that 
would be notice to his principal J. P. Cox. On the hear- 
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ing of the motion for a new trial, the court admitted that 
the finding of the jury was contrary to its charge as herein- 
before stated, but upon reflection had come to the conclu- 
sion that its charge was erroneous ; that notice to the agent 
was only constructwe notice to his principal, whereas the 
law required that he should have had actual notice of the 
existence of the judgment, and refused the new trial for 
that reason, and the question is whether the charge wae 
right or erroneous. 

The 2200th section of the Code declares that notice to 
the agent of any matter connected with his agency is no- 
tice to the principal. This we understand to mean actual 
notice ; that is to say, if the agent had actual notice the 
principal had actual notice. See 55 Ga., 438. There can 
be no doubt from the evidence in the record that Hiram 
Cox, who purchased the land as agent for his son, J. P. Cox, 
had notice of the judgment lien upon it at the time of the 
purchase. 

But it is said that notice to the agent of J. P. Cox was 
not sufficient to affect his conscience with moral fraud, as 
heretofore ruled by this court in relation tu a prescriptive 
title to land, under the provisions of the 2683rd section of 
the Code. That section requires that the adverse posses- 
sion of land, in order to give a good prescriptive title, must 
be under written evidence of title for seven years. But if 
such written title be forged or fraudulent, and notice 
thereof be brought home to the claimant before or at the 
time of the commencement of his possession, no prescription 
can be based thereon. It is under this section of the Code 
that this court has held that notice of the forged or fraudn- 
lent written title must be such as to affect the conscience 
of the claimant. Under the 3583d section all the pur- 
chaser has to show is that he is a bona fide purchaser of the 
land for a valuable consideration and has been in possession 
of it for four years, then he will hold it discharged from 
the lien of any judgment against the person from whom he 
purchased. The statute does not require that the purchaser 
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shall be in possession of the land for four years under writ- 
ten evidence of title as in case of a prescriptive title for 
seven years. When the purchaser has notice of the lien of 
a judgment at the time of his purchase, the presumption is 
that he purchases the land subject to that lien and assumes 
the risk. There is not necessarily any fraud in his pur- 
chase; all that can be said is that the statute will not ran 
in his favor when he purchased with notice of the judg- 
ment, and why should it? Perhaps he paid that much less 
for the land, but whether he did or not that was his own 
lookout. In order to be protected under the provisions of 
§3583 of the Code the purchaser must purchase the land 
without notice of the judgment at the time of his purchase, 
have paid a valuable consideration for it, and been in pos- 
session thereof for four years. 56 Ga., 617. In the view 
we have taken of this case from the evidence disclosed in 
the record, the charge of the court to the jury was right, 
and it erred in overruling the plaintiff's motion for a 
new trial. 
Let the judgment of the court below be reversed. 


Crawrorp, Justice, concurring. 


The question dividing the chief justice and the senior 
associate justice in this case is, as to the legal effect which . 
the notice of an unsatisfied judgment has upon the purchaser 
of property under section 3583 of the Code. One holds 
that the notice of the judgment lien prevents him from be- 
ing such a bona fide purchaser as to protect him against the 
judgment after four years possession; the other, that he 
may have notice and still purchase bona fide and claim the 
protection of his title under a possession of four years. 

Innocent purchasers of property for a valuable consid- 
eration are always a favored class of suitors, and their rights 
are protected both in courts of law and courts of equity. 
They are protected even where their vendors’ title was ob- 
tained by fraud, and so too if they buy without notice of 
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an equity. Relief against wrong and fraud though granted 
as between original parties and their privies, none is granted 
as against bona fide purchasers. 

Can there be a case found where a man with notice buys 
property subject to a judgment who ever expected or in- 
tended that it should be sold to pay that judgment? It is 
well known to him that it is liable to seizure and sale, unless 
his vendor pay off the f. fa., or that there is other and 
sufficient property to pay it, or that the creditor will not 
proceed against it until the bar of the statute attaches. 
Suppose his vendor deceive him, or that he was mistaken 
as to the amount of property subject, and that the creditor 
seeks to enforce his lien on the transferred property, would 
it be a just reply to say that the purchase was bona fide 
and for a valuable consideration and therefore not liable? 
Or, although he knew that it was liable, and that the amount 
of property in the defendant’s hands would be that much 
less with which to pay off the 7. fa., still it was not bought 


in bad faith to the judgment creditor, as it was bought 
fairly and honestly from the judgment debtor. The lessen- 
ing of a debtor’s assets liable to execution by buying it, 
with notice of the lien, is not such an act of good faith as 
should protect the purchaser of those assets against the 
execution, even though four years elapsed before the levy. 
For these reasons [ concur in the judgment of the court. 


Jackson, Justice, dissenting. 


For the reasons given by the majority of this court in 
Sanders vs. McAffee et al., 42 Ga., 250, and also in my 
own dissenting views in Phillips vs. Dobbins, 56 Ga., 617, 
I dissent from the judgment of reversal and hold that one 
who pays full value for land may be a bona fide purchaser 
thereof, so as to free the land he so pays full value for from 
the lien of a judgment against his grantor after four years 
possession thereof, though he, by his agent or otherwise, 
had full knowledge of the judgment. The sole question is 
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bona fides with possession for four years. The mere know- 
ledge of the judgment cannot be conclusive of bad faith. 
That circumstance may be rebutted by many things which 
would show perfect good faith, but I leave the argument 
where, in Phillips vs. Dobbins, I rested it. 


Jonxs et al. vs. Smiru, governor. 


Justices Jackson and Crawford being disqualified on account of relationship to parties 
interested, Judge Pottle, of the Northern Circuit, and Judge Lawson, of the Ocmulgee, 
wer designated by the governor to preside in their places. 


1. Where J. and his securities entered into a bond with the governor, 
conditioned for the faithful performance of the duties of his office 
as treasurer of the state, during the continuance of his office—that 
term being four years ; and parol evidence was offered at the trial, 
going to show that the bond was accepted by the governor as a tem- 
porary bond, to be void when a new bond, with new securities, was 
executed, and when it appeared that the bond was absolute and 
unconditional on its face : 

Heid, that the court did right in repelling that parol testimony, there 
being no pretense that that testimony showed mistake or fraud on 
the part of the obligee. 

. An executive warrant, issued by the governor to the treasurer as a 
voucher for redeemed bonds of the state, is open to inquiry by the 
courts, as to the good faith of the treasurer in procuring such war- 
rant, when it is alleged in the pleadings that the same was procured 
by the fraud of the treasurer. Especially is this so when the state 
sets up fraud upon its agent, the governor, by the treasurer. 

. An order of the presiding judge in appointing an auditor to investi- 
gate accounts of the treasurer in this case, was a proper order. 

. Where an auditor is appointed to investigate accounts, he does not 
exceed his powers in passing upon the legality of vouchers. 

. Where exceptions are filed to an auditor’s report, it is the duty of 
the presiding judge to submit the exceptions of fact to the jury 
seriatim, according to section 4203 of the Revised Code ; but if in 
the opinion of the judge, several of these exceptions contain the 
same subject matter, he may consolidate them into one exception, 
in order to simplify the issues to the jury. The condensation in 
this case was not error, especially as it seems that no objection was 
made at the time ; and the jury, in one of their special verdicts, did 
consider them separately. 
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. When a case has been submitted to a jury, and after argument to 
them has commenced, it is not error for the presiding judge to allow 
counsel to re open the case for the introduction of testimony, when 
the attorney states in his place, that he thought that that testimony 
was already before the jury, and if not, it was left opt by inadver- 
tence. 

Where a jury, by the consent of parties, is allowed to disperse after 
making their verdict, and returns into court, it was not error in the 
court to allow an alteration made, which alteration but expressed 
the legal meaning of the finding. Especially was it not error in the 
presiding judge in this case, where it appears that the alteration was 
beneficial to the plaintiffs in error. 

. There were no errors of the court in its rulings on the auditor's re- 
port, and no material errors of which the defendants can complain, 
in the charge to the jury, as excepted to. 

. Where a case has been fairly submitted to a jury on the facts, and 
though the evidence was conflicting, this court will not disturb 
the verdict when the presiding judge was satisfied therewith. 
In this case the parties had the benefit of having the facts passed 
upon both by an auditor and the jury. It would require a very 
strong case to disturb that finding. The verdict of the jury in this 
cuse might have been either way, but it is not the province of this 
court to decide on which side was the preponderance. 


Bond. Contracts. Evidence. Governor. Constitu- 
tional law. Anditor. Practice in the Superior Court. 
New trial. Before Judge Hmtyrer. Fulton Superior 
Court. Octuber Term, 1879. 


The facts material to the questions passed upon by the 
court are stated in the opinion. 


P. L. Mynarr; B. H. Hitt; Jonn L. Horxins; Hoxe 
Samira ; J. L. Brown, for plaintiffs in error, cited on effect of 
executive warrants obtained by Jones, 56 Ga., 674; 59 Zb., 
364; 1 Miss., 442; 7 Ga., 673; 8 7b.,861; 17 Zb., 29; 20 
Ib., 795; 12 Pet., 524; 14 Jb, 497; 17 How., 225, 
284; 6 7b.,92. If executive warrant may be set aside for 
fraud, facts must be alleged, 44 Ga., 38; 58 74., 144. On 
alteration of verdict, Code, §3492; 55 Ga., 667. 


R. N. Exy, attorney-general; McCay & Trirrsg, for de- 
fendant, cited on effect of executive warrants 56 Ga., 674, 
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State not bound by laches of agents, 20 /., 470; 2 £6., 150 ; 
49 Mo., 243; 9 Wheat., 720; 11 7d., 184; Brandt on Sure- 
tyship and G., §474; 2 Hill, 175; 8 Paige, 541. On power 
of auditor and effect of report, 59 Ga., 50; 56 Zb., 264; 
57 Ib., 142; Cook vs. Houston County, February term, 
1879. Parol evidence inadmissible to show that bond was 
not the regular official bond which it purported to be, 5 
Ga., 534; 13 1b. 192; 43 Ib., 423; 57 [b., 319; 55 Zb., 
403; 53 Jb., 18, 218, 575; 54 Tb., 290, 586; 52 Jb., 131, 
443: 4 Jb., 106; 30 Jb, 271; 44 bd. 662; 59 Tb. 851, 
562; 52 Ib., 149; 54 Zb., 289; 56 Tb. 31; 9 Fb. 585; 1 
Ib., 583; 5 Wend., 187; 1 John. Ch., 425; 8 Cow., 543; 
11 Iredell, 145; 1 Zb., 303; 27 Grat., 614; 5 Ala., 65; 50 
Maine, 36, 347; 1 Pet., 46; 3 How., 578; 11 74., 162; 4 
Wall., 185; 9 Z6., 83. 


Portts, Judge. 


This case was a suit on a bond of John Jones, made and 
executed on the 13th day of January, 1873, with John T. 
Grant and C. A. Nutting as securities, payable to James 
M. Smith, governor, conditioned for the faithful discharge 
of the duties of his office as treasurer of the state, to which 
office, as the bond recites, he had been elected on the 11th 
day of January, 1873, for four years from and after said 
day of election. 

The declaration alleged that the treasurer had broken his 
obligation in many particulars. As some of these allega- 
tions have been disposed of upon the trial below, and are 
not here for review, it is ouly necessary to refer to those 
which are in the record for our examination. 

First, it is charged that when Jones took possession of 
the treasury, on the 13th day of January, 1873, there were 
therein certain bonds of said state which had matured prior 
to that date, and had been redeemed, taken up and depos- 
ited in said treasury for safe keeping, as required by Jaw— 
then followed a description of said bonds—which said Jones 
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subsequently falsely and fraudulantly pretended that he 
had paid off, with the interest on them, namely : twenty-one 
thousand and five hundred dollars principal, and one thou- 
sand and eighty dollars interest thereon, and that he pre- 
sented them to the governor as vouchers for said payment, 
and had them covered by executive warrant, dated——day 
of 1874, and took credit for them in his accounts with 
said state. 

Second, that John Jones falsely and fraudulently pro- 
cured an executive warrant for another series of bonds, 
amounting to the sum of twenty-seven thousand five hun- 
dred dollars, which had been redeemed, and deposited in 
the treasury for safe keeping, and that he obtained a credit 
also for that amount fraudulently in his accounts with the 


treasury. 
Third, that on the 30th day of November, 1874, he 


falsely and fraudulently represented to the governor, that 
he had paid off, with the money of the state, forty-three 


thousand two hundred and sixty dollars of gold coupons 
and fourteen hundred dollars of currency coupons, matured 
on the outstanding bonds of the state, and by that fraudnu- 
lent means, had procured from the governor an executive 
warrant for said sums, and afterwards got credit for them. 

These three items constitute the only issues here, as to 
the liability of Jones. 

When the case was called for trial in the superior court, 
the securities, John T. Grant and C. A. Nutting, presented 
pleas with three counts. Those pleas are, substantially, 
that Jones was elected treasurer on the 11th day of January, 
1873—that the governor was anxious that he should take 
charge of the treasury at once—that Jones was not prepared 
to give his official bond at once, because of the absence of 
his sureties. To meet that emergency, it was agreed that 
Jones should execute a temporary bond with sureties, to be 
held by the governor until he should make and deliver a 
permanent official bond, and then to become void and of no 
foree—that, in pursuance of that agreement between the 
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governor and Jones, the bond sued on was made. It was 
made by Jones and the securities to be held by the governor 
until Jones should afterwards make and deliver a perma- 
nent bond, then to be void—that the bond sued on was de- 
livered to the governor, in pursuance of that agreement, and 
accepted by him—that, afterwaids, in pursuance of said 
agreement, and in satisfaction of the old bond, and in lieu 
thereuf, and in obedience to law, on the 25th of Janu- 
ary, 1873, Jones made his permanent official bond, signed 
by A. R. Jones, John A. Jones, Seaborn Jones, Batt Jones, 
J. M. Russell, J. D. Waddell and H. L. Benning, as sureties, 
which bond was tendered to and accepted by the governor 
on the 25th of November, 1873—that said last bond was 
placed of file in the executive office, and that suit is now 
pending on said bond against the securities. The pleas 
also insist that no breach of said bond sued on occurred, 
and if any official misconduct on the part of Jones took 
place, it was after the making of the second bond. 

The presiding judge, by an order which appears in the 
record, referred the matters of account of said Jones to an 
auditor. The following is a copy of that order: 


‘‘ Upon consideration it is ordered that James M. Pace, of the county 
of Newton, be and he is hereby appointed as auditor to investigate the 
accounts between the state and said John Jones, principal, during the 
time covered by said bond; that said auditor may subpena witnesses, 
administer oaths, and hear testimony upon any disputed facts, always 
giving notice of his sittings to the defendants in said case or their so- 
licitors; that all interrogatories and depositions in said case may be 
returned to the clerk,and opened and handed to the auditor; that he 
report the result of his auditing of said accounts to this court by or dur- 
ing its next term, and either party to said cause shall have fifteen days 
after notice of filing said report to except thereto. July 1st, 1876.’ 


The auditor made his report, to which many exceptions 
were filed. The exceptions of law were disposed of by the 
court, and those of fact submitted to the jury under the 
charge of the court. The jury found for the plaintiff the 
three items of liability charged in the declaration, aggre- 


gating $92,193.49. 
V 64-45 
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A motion for a new trial was made on the grounds stated 
in the record, which motion the presiding judge overruled, 
and the principal, Jones, and his securities, Grant and 
Nutting, each excepted. 

1. The assignments of error which relate to the rulings 
of the court as affecting the rights of the securities, Grant 
and Nutting, will be considered first in order. The record 
shows that all of the pleas of the securities were demurred 
to by their counsel, and that the demurrer was sustained as 
to one of them, but as it does not appear that this ruling 
was excepted to, this court will only consider that question 
made in the pleas, as it was raised on the introduction of 
testimony in support of the pleas. 

In support of their pleas the securities offered themselves 

‘as witnesses, proposing to prove that Jones, the treasurer, 
applied to them to go on a temporary bond to be held by 
the governor for the performance of his duties until a per- 
manent bond could be executed by John Jones, his relatives 
and friends, and that they went with that understanding to 
the executive office and signed and delivered this bond, and 
when they so signed and delivered it they so stated to 
the governor that it was for the temporary purpose, and 
was to become void when the permanent bond should be 
made, delivered and approved, and it was so accepted by 
the governor. 

This testimony, when offered, was objected to by the 
plaintiff and the court sustained the objection. 

The question is, was parol evidence admissible to show 
such an agreement made cotemporaneously with the bond 
as to the liability of the securities ? 

Parol evidence is inadmissible to add to, take from, or 
vary a written contract. Code, §2757. 

There is no ambiguity in the lannage of the bond. It 
was absolute and unconditional on its face. It conformed 
precisely to the statute. It obligated the principal to 
discharge faithfully his duties during the term of 
his office, and that term specified in the bond was four 
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years. The proof offered went to show that the duties 
were to be performed only untila new bond could be made 
with new sureties, and when that was done, this bond was 
to be void. It did not propose to show fraud in any one 
in the demanding or acceptance of the bond. It was argued, 
and numerous cases were cited, to show that parol evidence 
was admissible to show the non-delivery of a contract ; and 
that when a writing purporting to be signed, sealed, and 
delivered, was only delivered upon a condition, a condition, 
for example, that others were to become co-sureties, parol 
evidence is admissible to show the condition. The charac- 
ter of such proof goes to the extent, and no farther, of show- 
ing that there was not a complete execution of the instru- 
ment. It would have been admissible in this case to have 
shown that the bond was not delivered; but the proof 
offered goes beyond this; it admits the delivery of the bond, 
and seeks to engraft upon it a stipulation wholly inconsist- 
ent with it. The obligors say in the bond that it is to last 
for four years; that during that time Jones is to faithfully 
perform the duties of his office. They now propose to show 
by parol that that was not the undertaking ; that the under- 
taking was that when a new bond was made, this should be 
void; that their liability was for a short time, and not for 
four years. There was no pretense that the parol stipula- 
tion was left out by mistake, but the only reliance was 
that the securities trusted to the parol promise as they did 
in the case of Mansfield vs. Barber, 59 Ga., 351. In that 
case the security to a promissory note offered to prove a 
parol cotemperaneous agreement, that he was to remain 
surety for ashort time. There being no allegation that it 
was left out of the writing by mistake on his part, or by 
the fraud of the other party, or that the parties intended 
to have inscribed the omitted matter, the evidence was re- 
jected. In this case the parties did what they intended to 
do; they made the bond, and relied upon the parol agree- 
ment that its terms and duration should be different from 
the clearly expressed stipulations in the writing. 
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We therefore agree that there was no error in excluding 
the testimony. The courts have been strict in enforcing 
so wise a rule of law in its relation toall writings. We are 
not disposed to relax it, especially in a case like this, where 
the highest public interests demand that obligations to the 
state, when reduced tv writing, should not be open to ver- 
bal explanations. 

2. The next question which we are called on to consider 
is that raised by exceptions to the auditor’s report. Those 
exceptions being that the auditor could not find against 
Jones $21.500, and other amounts of like character, it ap- 
pearing by said report that those bonds are covered by ex- 
ecutive warrants, and said warrants being conclusive as to 
the validity of all the vouchers upon which it is based, it is 
not in the power of the auditor, or of the courts, to over- 
haul the vouchers and determine the propriety of issuing 
said warrants, or to charge back to the treasurer any amount 
received by him upon said warrants. 

This exception brings up the question of the right of one 
department of the government to revise the discretionary 
action of the other, to state it in the language of the coun- 
sel of the plaintiff in error. 

We are at a loss to see how this action of the auditor, 
and the ruling of the court upon it, impinges upon the fun- 
damental law, that the three departments of the govern- 
ment are to be kept distinct in their jurisdictions and fune- 
tions. The gravamen of this whole case is, that one of the 
servants of the people has money in his possession which 
rightly belongs to them—that a large amount of its re- 
deemed bonds and coupons had been put into the treasury 
for safe keeping after having been paid with their money— 
that that servant, in fraud of their rights, took these bonds 
and coupons to the governor, and fraudulently represented 
to him that he had paid them with his money. 

If the facts alleged, and as found by the auditor, are true, 
the treasurer has in his possession vouchers which are false 
and fraudulent. The state itself, who is the real party, is 
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seeking to recover back these sums of money obtained upon 
false vouchers. Why cannot that be done? It is true 
that the issuance of the warrants is an executive act, 
but the governur himself, as the agent of the people, is 
seeking to reclaim lost money obtained by a fraud upon 
him, upon what principle of law is the state concluded 
from inquiring into the bona fides of this transaction ¢ 
The state cannot doa more solemn act than to issue a grant, 
or the governor to pardon, and yet if a grant has been ob- 
tained by fraud it may be inquired into and declared void 
by the courts. A pardon, which annuls the judgments and 
sentences of courts, may itself be set aside for fraud. A 
commission to hold an office is a solemn act of the govern- 
ment, but the courts may inquire into the validity of elec- 
tions and declare the commission void. So that we agree 
that the auditor and the court had a right to inquire into 
any alleged frands going: to show that the warrants obtained 
from the governor by the treasurer were obtained by 
fraudulent representations. 

3, 4. When the order appointing an auditor was passed, 
it was a rightful exercise of power by the chancellor. The 
accounts were complicated, and it was a matter which could 
only be investigated by skilled persons. 

5. It is complained that the presiding judge did not sub- 
mit to the jary seriatim the exceptions of fact made and 
set forth in the record. It is undoubtedly the duty of the 
judge to do so, as is required by section 4203 of the Revised 
Code ; but, after carefully inspecting the record and com- 
paring the exceptions, we are of the opinion that the con- 
densation of several of them into one was a simplification 
of the issues to the jury. When the order was passed con- 
densing them it does not appear that any objections were 
made to it, and while we do not decide that the failure to 
do so at the time concludes them from urging the objection 
here, yet as no objection was made, and it appears to have 
been a proper exercise of discretion, and one beneficial to 
the defendants, we are unwilling to sustain this ground of 
error, 
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6. After the evidence had been closed, and one of the 
counsel for the plaintiff was addressing the jury, he pro- 
posed to put in evidence the contents of a box of coupons, 
which he stated in his place had been omitted by inadver- 
tance, and that he supposed had been offered and admitted. 
The court did right to allow the case to be ro-opened ; such 
a practice has long existed in the courts, and justice re- 
quired it to be done upon the showing made in this case. 

7. After the jury had dispersed by the consent of the 
parties and returned into court, an alteration of the verdict 
was suggested and allowed tou be made by the court. We 
are clear that this alteration but expressed more clearly the 
meaning of the jury, and one which was of benefit to the 
defendants. 

8. We find no errors in the rulings of the court on the 
exceptions to the auditor’s report, and no material errors in 
the charge to the jury. 

9. The last ground in the motion for new trial is that the 
verdict of the jury was contrary to the evidence. As be- 
fore said, the verdict was only for the plaintiff the amount 
of the redeemed bonds of twenty-one thousand five hun- 
dred dollars—then of twenty-seven thousand five hundred 
dollars, and the gold coupons, amounting to about forty- 
four thousand dollars. It was conceded in the argument 
that the item of twenty-seven thousand five hundred dol- 
lars was not a proper charge by the treasurer against the 
state; but he claims that the jury did not make proper 
allowances to him in diminution of that item of indebted- 
ness. 

Upon the merits of the case we express no opinion. The 
jury had before them the testimony of Alton Angier and 
his father, and also the testimony of the officers of the 
Fourth National Bank of New York as to the shipment, 
payment and deposit of those bonds and coupons in the 
state treasury, with the testimony of Jones and others. 
They chose to believe that the bonds had been paid and re- 
turned to the state treasury, and that these bonds had been 
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charged up wrongfully by the treasurer against the state. In 

this they are supported by the auditor. With the correct- 

ness of the verdict we have nothing todo. It might be sup- 

ported either way. Where a case has been fairly submitted 

toa jury, it will require a strong case to authorize this 

court to disturb the verdict upon the facts alone. 
Judgment affirmed. 


Wiis vs. Meapors, executor. 


. The mere recital in a deed that the land conveyed had been set apart 
as a homestead, is not ground for its rejection as evidence of title. 
The sale, though private, may have been for some one of the pur- 
poses enumerated in the constitution of 1868 as authorizing a judi- 
cial sale thereof. 

. Complaint for land cannot be maintained where the proof shows 
title out of the plaintiff. 

. The abstract of title which, under the statutory form, takes the 
place of demises, may be amended as readily and as often as under 
the common law form a new demise might have been laid. But it 
is not competent to amend such abstract by adding a new party 
plaintiff, or by setting up a perfect equity in plaintiff's own 
grantee. 

. Upon a motion for new trial, the whole record is before the court, 
and if from that it appears that the plaintiff had no right to recover, 
independently of any errors committed on the trial, the verdict 
against him should not be vacated. 


Homestead. Deeds. Evidence. Complaint for land. 
Ejectment. Amendment. New trial. Before Judge 
Sreer. Newton Superior Court. September Term, 1879. 


The abstract of title attached to the declaration in this 
case was as follows: 

“Mortgage from Harry Camp to Adams, Hopkins & 
Co., dated 10th July, 1848, and registered 7th October, 
1848, covering the land sued for. 

“ Mortgage fi. fa. in favor of Lambeth Hopkins and 
Francis T. Willis, survivors, etc., of Adams, Hopkins & 
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Co., vs. Harry Camp. Judgment of foreclosure 31st 
March, 1854, fi. fa. issued 11th April, 1854, levied 20th 
June, 1854, by Lewis Zachry, deputy sheriff, on the land 
sued for, sold first Tuesday in August, 1854, to Francis T 
Willis.” 

The defendant, Skinner, who died pending the suit, held 
under a bond for titles from Thornas Camp. Thomas 
Camp held under a deed from Harry Camp and his wife. 
The deed and the bond recited that the property covered 
thereby had been set apart as a homestead to Harry Camp 
as the head of a family. Upon this ground they were ob- 
jected to when offered in evidence. The objection was 
overruled. 

The evidence showed clearly that the title to the prop- 
erty sued for was not in the plaintiff at the time of the 
commencement of the suit, if it ever had been before ; that 
whatever interest he had ever had therein was transferred 
by him before suit; that whilst he had no knowledge of the 
suit having been commenced in his name, and had not an- 
thorized it, yet upon being informed thereof he did not ob- 
ject as he understood it was proceeding for the benefit of 
the party to whom he had transferred whatever title he 
had. 

The jury found for the defendant. The plaintiff moved 
for a new trial because of the admission of the bond for 
title and deed as above stated, and upon numerous other 
grounds not deemed material here. 

The point as to the absence of title in the plaintiff seems 
not to have been made upon the trial] and it was insisted 
that it could not be considered as a ground for refusing a 
new trial. 

The motion was overruled and the plaintiff excepted. 

For the remaining facts, see the opinion. 


Crark & Pacs, for plaintiff in error. 


J. J. Fioyn, for defendant. 
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CrawrForp, Justice. 


In * ugust, 1854, the lands involved in this litigation were 
sold under a mortgage /. fa. in favor of Adams, Hopkins & 
Co., vs. Harry Camp, and bought by Willis, the plaintiff 
in error and a member of the firm, at $800.00; which sum 
was credited on the fi. fa., and an entry thereof made by 
the sheriff on his docket. No further action was taken, or 
had either by the sheriff, the defendant in fi. fa., or the pur- 
chaser. The defendant in fi. fa. continued in the unin- 
terrupted possession of the land from the sale in August, 
1854, to November 2Sth, 1870, and then sold it to Thomas 
Camp, who sold it to John Skinner, December 17th next 
thereafter. 

On the 24th day of February, 1874, this suit was brought 
in the statutory form to recover the land from Skinner by 
Willis, the plaintiff in error. The defendant pleaded the 
general issue and the statute of limitations, and the issues 
thus made were found by the jury in favor of the defend- 
ant, whereupon the plaintiff moved for a new trial, which 
was refused and he excepted. 

The legal questions which arise on this motion and which © 
must control the case are: 

1. Whether a deed which in its recitals shows that the 
land conveyed had been set apart as a homestead, should be 
rejected as evidence conveying title? There are cases in 
which such a deed should be rejected, as for instance, one 
showing on its face that the sale of the homestead was made 
upon a consideration other than those specifically enumer- 
ated in the constitution. But the mere recital that the land 
conveyed had been so set apart, would not ¢peo facto au- 
thorize its rejection. It is provided in that organic law 
which has been invoked against this construction, that a 
homestead may be sold at a judicial sale to enforce a judg- 
ment, decree or execution against it for purchase money, 
labor done or material furnished therefor, money borrowed 
and expended in their improvement, or the removal of in- * 
cumbrances thereon. 
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If therefore a claim resting upon any of these constitu- 
tional exceptions may be enforced by law, why may not 
the parties themselves provide for the discharge of such 
liabilities without waiting to be forced by a judgment or 
decree to comply therewith? Whatever the law will compel 
a man to do, that he may and should do without compulsion. 
The ruling which we make in this case is not in conflict 
with that made in Roberts et ux. vs. Trammel, 55 Ga., 383, 
for there, upon the very face of the deed itself, it was re- 
cited that the consideration was not only without constitu- 
tional warrant, but utterly subversive of all the rights in- 
tended to be secured thereby. The mere recital therefore 
of the fact that the land had been set apart as a homestead 
would not, per se, authorize the court to repel it as evidence. 

2-3. Can the action of complaint for land be maintained 
where the proof shows the title out of the plaintiff? and if 
not, may an amendment thereto be made by adding the 
name of the true owner ? 

We think that it is hardly needful to say that a plaintiff 
in ejectment must recover upon the strength of his own 
title, as it has been so long and so well settled by all the 
authorities upon the subject. Under the act of 1847, when 
adopted as to the form of the suit, the plaintiff comes into 
court asserting title in himself, and if his abstract of title 
is supported by proof that he has it from any of his grant- 
ors it will be sufficient, but if it is shown that he has parted 
with his title his standing in court is gone. 

Where the common law form of ejectment is adopted, the 
plaintiff, John Doe, may lay as many demises as he pleases; 
and if heshow title under any one of them he can recover 
but where title is shown out of all his lessors he too must 
fail. He may use the names of any of his lessors without 
their consent to maintain his action and by bringing his title 
into them he can recover, and he may add, by way of amend- 
ment, new demises whenever it is necessary to maintain his 
suit. 

The statutory form substitutes the abstract of title and 
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dispenses with demises, and the plaintiff may amend his 
abstract as easily and as often as under the common law 
form a new demise might be laid, and thus invoke the title 
of any of his grantors to sustain his own. But to allow an 
abstract to be amended by adding the title or setting up a 
perfect equity in plaintiff's own grantee would be violative 
of both law and precedent. 

4. It was insisted on the argument before us, that upon the 
trial of this case in the court below, that there was no ob- 
jection made by the defendant to the want of title in the 
plaintiff as a ground for a verdict in his favor, and that the 
same was not considered until the hearing of the motion 
for the new trial when the judge refused the same, because 
under the law and the evidence he could not recover, as he 
had shown that he had no title to the premises sued for at 
the time the action was brought. 

The ground of error complained of is, that this objection 
was not made at the proper time, and because it was ruled 
upon when there was no opportunity to amend. 

This would be so if the whole record were not before 
the judge on the motion for a new trial, but as it is before 
him, if it should appear thereby that under the law and the 
evidence the plaintiff had no right to recover, independ- 
ently of any errors committed on the trial, it would be his 
duty to refuse it. Nor could the plaintiff have amended 
this suit by adding a new party at any stage of the cause, 
because it would have been a new plaintiff and a new cause 
of action. In the case of Weal vs. Robertson, 18 Ga., 
399, it was held that “an amendment to an action for land 
brought under and by virtue of the act of 1847, which 
amendment proposes to insert other plaintiffs, viz: the heirs 
of the grantee, is not admissible.” The same is reaffirmed 
in 20 Ga., 659, 29 7b., 320 and in the 52d Jb., 539. 

The judgment of the court for these reasons must be 
affirmed. 
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Summons vs. Camp. 


. The decision of the supreme court in this case at the August term, 
1878, is reviewed and affirmed. 

. Where one who is liable on the face of an instrument asa surety, 
seeks to limit his liability as against a co-security who has paid off 
the fi. fa. founded thereon and is seeking contribution, by reason 
of an understanding or agreement that he should only be liable as 
last indorser, it must appear that such limitation was known to the 
co-security and agreed to or ecquiesced in by him, 

3. The verdict is supported by the evidence. 


Principal and surety. Negotiable instruments. Con- 
tracts. New trial. Before Judge Erwin. Gwinnett Su- 
perior Court September Term, 1879. 


The report in the decision, taken in connection with that 
when the case was here before (Camp vs. Simmons, 
62d Ga., 73,) contains all the material facts. It is only 
necessary to add that the court refused to charge the follow- 
ing request of defendant’s counsel, among others: * * 
“If they (the jury) are satisfied from the evidence that one 
of the indorsers refused to be bound only as last indorser, 
and there being no evidence that any other agreement was 
made, or any other understanding entertained by any of 
them prior to the judgment in favor of Maltbie, the legal 
presumption of intention referred to by the supreme court 
is removed, and the intention of the parties as found from 
the evidence should be enforced.” 


Winn & Smowons, for plaintiff in error. 
Ciark & Pace; N. L. Hurcuins, for defendant. 


Warner, Chief Justice. 


This case came on for trial in the court below upon an 
issue formed on an affidavit of illegality to an execution 
levied on the defendant’s property. On the trial of that 
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issue the jury found a verdict in favor of the plaintiff. 
The defendant made a motion for a new trial on the sev- 
eral grounds therein set forth, which was overruled and the 
defendant excepted. It appears from the record that on 
the 22d of January, 1862, Steadman, as the agent of the 
Gwinnett Manafacturing Company, executed the following 
draft: “ At sight pay to the order of William Maltbie two 
thousand five hundred dollars, for cash, at seven per cent,” 
which was addressed te N. P. Hotchkiss, treasurer, and ac- 
cepted by him on the 22d January, 186%. This paper was 
iudorsed on the back thereof by N. P. Hotchkiss, Enoch 
Steadman, Merritt Camp, and James P. Simmons, in the 
order in which their names are here stated, but was not in- 
dorsed by Maltbie nor negotiated by him, he having loaned 
the money to the company and required personal security 
therefor. Suit was instituted on said draft by the execn- 
tors of Maltbie against the Gwinnett Manufacturing Com- 
pany as principal, Hotchkiss, Steadman, Camp and Sim- 
mons, as indorsers. At the March term of the court, 1869, 
the defendants (except Hotchkiss, who had gone into bank- 
ruptey) confessed judgment to the plaintiffs for the sum of 
$2,500.00, and judgment was entered thereon against the 
Gwinnett Manufacturing Company as principal, and Stead- 
man, Camp and Simmons, in the order named, as indorsers, 
and execution issued thereon against the defendants in the 
order as specified in the judgment. COamp paid off the ji. 
fa., principal and interest, after it had been levied on his 
land, and proved the same in bankruptcy against the estate 
of Steadman for the full amount thereof, but the register 
only allowed one-third of the amount $1,092.67. Camp 
then levied the fi. fa. on the property of Simmons to com- 
pel him te pay his pro rata share of the execution as his 
co-security, the Gwinnett Manufacturing Company being 
insolvent. 

This is the second time this case has been before this 
court. When it was here at a former term and decided, 
but two of the judges presided, and at the request of the 
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plaintiff in error he was allowed on the present argument, 
as a matter of favor but not as a matter of right, to review 
the decision made in this same case at the former term, 
which decision was, that Simmons, by his indorsement of 
the paper as set forth in the record, was liable thereon as 
surety, and was also liable to his co-surety to contribute his 
pro rata share towards the payment of the debt under the 
statutory laws of this state. After a careful review of the 
former decision of the court in this case in the light of the 
reviewing argument, this court is unanimously of the opin- 
ion that the former decision of the court was a correct and 
sound exposition of the law as applicable to the facts of the 
case, and do now reaftirm it. 

2. The only remaining question in the case is, whether 
there was any special agreement between Simmons and 
Camp, his co-surety, at the time Simmons signed the paper, 
that he was only to be bound as the last indorser so as to 
take it out of the general rule as to his legal liability as 
surety, and did the court properly submit that question to 
the jury in it: charge? The court charged in relation to 
this point in the case, “ that the jury, after considering all 
the facts and circumstances in evidence, will determine for 
themselves whether it is shown that, at the time of the 
signing or writing their names, there was an understanding 
and agreement known to Camp and assented to or acqui- 
esced in by him by silence or expressly, that Simmons 
should be liable only as last indorser.” In view of the evi- 
dence in the record there was no error in the charge of the 
court, nor in refusing to charge as requested. 

3. It is the unanimous judgment of this court, after a 
most laborious examination of this case, that the verdict 
was right under the evidence and the law applicable thereto, 
and could not well have been otherwise, inasmuch as the 
defendant was bound according to the legal effect of his 
signature upon the paper as to the other parties thereto (in 
the absence of any special contract or agreement with them 
to the contrary at the time of signing it) whatever may 
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have been his own private understanding of his own liabil- 
ity when he put his name on the paper. The private un- 
derstanding of the defendant as to his liability when he 
signed the paper, cannot override, alter, or change the law 
as to the rights of the other parties to it without their agree- 
ment and consent, and especially as to a co-surety. 

Let the judgment of the court below be affirmed. 


Mites & Co. et al. vs. Peasopy, administrator. 


. Where questions of advancements to heirs at law of a deceased, and 
the amount due to each, and the claims of the creditors of the estate 
and one of the heirs, by attachment and otherwise, and their priori- 
ties, all had to be determined before an administrator could move 
safely in disposing of the estate, a bill by bim against the heirs and 
creditors for direction and distribution was not without equity. 

. Aclaim by one n%t a lawyer or counsel for an administratrix, for 
clerical assistance to her in making out her returns, is not to be 
allowed out of the estate of the deceased. The law contemplates 
that such duties as ordinarily devolve on the administratrix herself 
will be performed by her; if she needs assistance, she should pay 
for it out of her perquisites. Especially is such claim not to be al- 
lowed when made by one as heir at law of the person rendering 
such assistance, and not as his administrator. 

. While generally a life tenant should provide means during her life 
for her own burial, and the remainder would not be technically 
chargeable with the expenses thereof, yet where a husband left by 
will a life estate to his wife, with remainder over, and the reason- 
able construction of the legacy, from its liberal provisions for her, 
would indicate that the husband intended that she should live com- 
fortably and be buried decently, expenses necessary therefor will be 
allowed out of the estate as superior to the claims of remainder-men 
or their creditors. 

Costs due the ordinary in the administration of the estate are a 
proper charge thereon, to be paid before distribution among the 
legatees. or before the claims of their creditors can take the property. 

. Where one of the children of a decedent furnished a wagon to the 
administratrix, who was his mother, for the use of the estate, and 
it was so used, an heir who assented to such an arrangement, would 
be estopped from objecting to the payment of the debt so contracted, 
and his creditors seeking to subject his distributive share of the 
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estate would only be subrogated to his rights, and would likewise 


be estopped. 

. One creditor of an heir of a decedent took out letters of administra- 
tion and sought to secure payment of the indebtedness, which was 
in the form of a judgment from the state of Alabama. Other credi- 
tors levied attachments, by garnishments, upon the undistributed 
share of the common debtor in the hands of the administrator. He 
filed a bill for direction, etc. : 

Held, that there was no error in ordering the claims to be paid pro rata, 
there not being enough to pay all. Interference with the regular 
course of administration will not be encouraged, if allowed at all, 
by giving preference to creditors who attach the share of a dis- 
tributee in the hands of the administator before the administration 
has been completed. 


Equity. Administrators and executors. Estates. Wills. 
Husband and wife. Contracts. Before Judge Crawrorp. 
Muscogee Superior Court. May Term, 1879. 


John R. Dawson died testate in 1859. His will provided, 
among other things, that certain described property should 
be kept together, except so far as was necessary to divide 
it for the purposes named ; that his wife and children should 
be ainply and liberally supported out of the proceeds and 
profits thereof, and the children educated ; that as each child 
should become of age or marry, the executor should give 
him or her such portion of the estate as he might deem prop- 
er, approximating the distributive share of such child, but 
reserving a final settlement until the youngest child should 
become of age or marry; that in making such advance- 
ments the executor should reserve a proper and liberal 
support for the wife during her natural life, and, should 
she re-marry, she should have a child’s part. 

The brother of testator was appointed his executor. Tes- 
tator left a widow, Jane A. Dawson, and five children. 
The executor resigned, and the widow was appointed ad- 
ministratrix with the will annexed. Two of the children 
died, one leaving minor heirs, the other childless. Various 
advancements were made to the children, and at the 
opening of this litigation nothing seems to have been 
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due to any of them except two, Mrs. Gray and John F. 
“Dawson. The administratrix died, and McGough was ap- 
pointed administrator de bonis non. The land of the de- 
ceased having been sold, and the money being ready for 
final distribution, the administrator filed this bill for direc- 
tion, etc. The heirs, certain creditors of the estate, and 
creditors of John F. Dawson were made parties. 

Those claiming as creditors of the estate, to be paid be- 
fore distribution, were as follows : 

(1.) Mary Johnson, as heir at law of her deceased father, 
claimed that $50.00 should be paid to her, which was due 
to her father for services rendered the administratrix in 
making out her returns. 

(2.) B. F. Coleman claimed $30.00 for walling up a vault 
in which the widow of testator was buried, she having em- 
ployed him to do such work before her death. 

(3.) The ordinary claimed $30.00 for costs due him in 
connection with the administration of the estate. 

(4.) Henry R. Dawson, one of testator’s children, to whom 
advancements had been made covering about all of his 
share, claimed that the administratrix had agreed with him 
that if he would let her have a wagon and pair of mules for 
the use of estate he should share in the final distribution 
equally with the others, they agreeing thereto; that the 
wagon and mules had been turned over to her, and used 
for the benefit of the estate. 

[On the trial the evidence failed to show an agreement 
by the other distributees to have Henry R. share with them, 
but did show knowledge by them of the use of the wagon 
and mules furnished by him to the estate, and acquiescence 
therein. Also, that in allowing advancements etc. returned 
by the administratrix, the ordinary had held the value of 
the property to be a valid claim, for which Henry R. should 
receive credit in the final settlement. Their value was 
proved on this trial to be $350.00). 

(5). Thornton & Grimes had a claim for attorneys’ fees, 


which was not contested. 
V 64—46 
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When the question of payment of these claims should 
be determined, no further contest was made in regard to 
the share of Mrs. Gray. For the share of John F. Dawson, 
three of his creditors were contesting, each claiming priority 
of lien on the fund: 

1. MeGough & Co., of which firm the administrator de 
bonis non was a member, claimed by virtue of a judgment 
rendered in Alabama on a promissory note. 

2, 3. Miles & Co. and Fraser & Oo. claimed by virtue of 
attachments against John F. Dawson (he being a non-resi- 
dent) which had been levied by garnishments served on the 
administrator. 

The court rejected the claim of Mary Johnson, and al- 
lowed the claims of Coleman, the ordinary, Henry R. Daw- 
son and Thornton & Grimes. The distributive share of 
John F. Dawson not then being sufficient to pay off the 
other claims, the court ordered it to be distributed to them 
pro rata. Miles & Co. and Mary Johnson, excepted. 


J. T. Norman; J. M. Russert; Tuomas & Coteman, 
for plaintiffs in error. 


Prasopy & Brannon; J. F. Pou; Taornton & Gamus, 
for defendant. 


Jackson, Justice. 


McGough, as administrator de bonis non with the will 
annexed on the estate of John R. Dawson, brought a bill 
for direction and distribution against the heirsand creditors 
of the estate of decedent, and the creditors of one of the 
heirs, John F. Dawson, who had some of them served pro- 
cess of attachment by garnishing the administrator, John 
F. Dawson being a non-resident of the state of Georgia. 
The entire case, fact and law, was submitted to the chan- 
cellor without a jury by consent, he made a full decree 
thereon, and to that decree Mary Johnson, as one of the 
creditors of the estate, and Miles & Co., as attaching credi- 
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tors of John F. Dawson, excepted, and their exceptions 
bring the case before us. McGough died pending the case 
here, and Peabody was made a party as administrator de bonis 
non cum testamento annexo in his stead. 

1. Some objection was made to the equity of the bill, 
but a mere statement of the facts will show that the equity 
of it abounds. Questions of advancements among the 
heirs at law of the deceased and the amount due to each, 
and claims of creditors of the estate proper and their valid- 
ity, had to be adjusted, and then claims of the attaching 
creditors and other creditors of one of the heirs and their 
priorities, had to be ascertained and adjudicated before the 
administrator could move safely in disposing of the estate. 

So that, to use the figure of my late able associate, Judge 
Bleckley, the cause revolved around two centres—the one, 
John R. Dawson, deceased, whose heirs and creditors were 
contesting for the spoils which were heaped in that greater 
centre, and attracted them ; and the other, John F. Dawson, 
an insolvent heir, about whose smaller pile his creditors 
hovered, drawn’ thither by a like attractive force. To 
divide either pile so as not to involve the administrator in 
danger and loss, the interposition of chancery might well 
be invoked, and to distribute both according to law made 
the task more difficult, and necessitated the aid of equity, 
on its general jurisdiction of all matters of trusts, as well as 
that which arises from a state of things which would mul- 
tiply suits and waste both heaps in expenses and costs. 
The case therefore actually abounds in equity, and was 
rightfully held in court and adjudicated so as to settle the 
conflicting interests. 

First let us see how the estate was divided among the 
creditors, and after they were paid, among the heirs, and 
next how the share of John F. Dawson was divided among 
his creditors. 

2. The claim of Mary Johnson, who petitioned for the 
allowance of a debt due to her father from the estate of - 
deceased, was rejected, and she excepted thereto. She 
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comes in as the heir at law of her father, who rendered ser- 
vice to the widow in making out returns for her as former 
administratrix, but the father of Miss Johnson was not of 
counsel for the administratrix, nor was he a lawyer; and 
if Miss Johnson had been before the court as administratrix 
on her father’s estate, we hardly think she could have re- 
covered for the mere administrative and clerical duty of 
making out returns. The administratrix should have paid 
these charges out of her perquisites or per centum of com- 
missions, given her for thisamong other purposes. We do 
not think that section 2546 of our Code, which allowed the 
administratrix to employ labor or service for the benefit of 
the estate, was intended to apply to any duty which de- 
volved ordinarily upon the administratrix herself. It is 
codified from the act of 1865-6, and has reference mainly 
to laborers on farms, and the like service—certainly not to 
that labor or service which the law devolved on the admin- 
istrator himself. Besides, Mary Johnson had no standing 
in court, and a decree for her would not have barred a suit 
for the same matter if administration were taken out on 
her father’s estate; nor is it claimed that this claim was 
ever assigned to her to prosecute under section 2536 of our 
Code by any regular administrator. 

3. The court allowed a charge of thirty dollars for a 
vault in which to inter the remains of Mrs. Dawson, the 
life tenant of the property, the proceeds of which, sold after 
her death, were being distributed, and to this ruling Miles 
& Co. excepted. Whilst it is true that the life estate of 
Mrs. Dawson terminated the moment that the breath left 
her body, and then John F. Dawson, one of the children 
and heirs of her husband, had the right to enter in remain- 
der; yet, as that husband by will had provided for her lib- 
erally, intending her to live as his widow should, and to 
pass to the death-bed decently, as the relict of a man of 
property, and as this money was spent or labor expended 
to give her decent interment, we cannot think that the will 
of the testator was violated when her burial expenses were 
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paid out of the proceeds of that property which until her 
death she had enjoyed. Whilst as a general rule the life 
tenant should unquestionably provide while living out of 
the rents, issues and profits for burial, we do not think that 
the rule should embrace a case where the entire distribution 
turns on the will of the testator, and that will should be 
construed, if possible, so as to carry into effect his inten- 
tions, and it is no strain to say that his intentions were not 
only that his widow should live comfortably, but be buried 
decently. It certainly would affront all ideas of civiliza- 
tion, to say nothing of Christianity, to allow heirs at law, - 
who become entitled to the remainder when the mother 
dies, to debar her from decent burial, if she did not chance 
to lay up enough from her income from the life tenancy to 
insure it; and we do not believe that creditors of such 
heirs in such cases should be permitted to occupy any 
ground on which their debtor could not fairly and uprightly 
stand. Inherently, in euch a case, burial of the body of 
the life tenant adheres to, and is part of, the legacy for life 
given by husband to wife. 

4. The ordinary was entitled to his fees and they were 
properly awarded to him. 

5. Payment to Henry R. Dawson was properly awarded 
for a wagon and team furnished the estate during the ad- 
ministration of the mother, and to which the heirs at law 
assented. John F. Dawson having assented thereto, he can- 
not now complain that this amount was allowed to his 
brother fora wagon and team actually worn out in the service 
of the common estate, and thus increasing its income and en- 
hancing its value. The creditors of John F. Dawson must 
stand in his shoes and take that only which he could legally 
claim, unless there had been some charge of fraud or collusion 
between him and his brother, of which there is no pretense. 
As he is estopped from objecting to that debt which was 
incurred by his mother when administratrix de bonis non by 
his acquiescence, his creditors are also estopped in so far as 
they seek to collect their claim out of his undistributed share 
of his father’s estate. 
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6. The only heirs entitled to a share, after paying credi- 
tors, are Mrs. Gray and John F. Dawson, the insolvent heir, 
whose inheritance is in controversy among his creditors ; 
Mrs. Gray’s share was awarded to her, about which there is 
no controversy ; leaving the share of John F. Dawson to 
be disposed of. Three creditors contended for payment 
out of it; there was not enough to pay all, and the chan- 
cellor directed that each be paid pro rata; and to this de- 
cree Miles & Co. excepted. 

There is no controversy that all are honest and bona fide 
creditors of John F. Dawson. McGough & Co., of which 
firm the late administrator was a member, claimed a debt 
on a note sued to judgment in Alabama, and the bill prayed 
that the administrator be allowed to retain enough to pay 
that debt; Frazer & Co. and Miles & Co. claimed by vir- - 
tue of attachments levied by summons of garnishment on 
the administrator, McGough; and the questions to be de- 
cided by the chancellor were, who had priority, if anybody ¢ 
and how should the fund be distributed? The chancellor 
ignored the Alabama judgment, as entitled to priority, prop- 
erly perhaps, because it was not a judgment in this state, 
and had no lien here; it was conclusive evidence of debt, 
and that is as much as can well be claimed for it. How- 
ever that may be, McGough & Co. do not except. 

The chancellor ignored, also, the claim of Miles & Co., 
on their attachment, because it had not been prosecuted to 
judgment ; the administrator had arrested it by this bill; 
and in equity it had no preference over McGough & Co., 
because that firm could not well garnishee one of themselves 
as administrator of the estate. The fact is that the adimin- 
istrator, or the firm of which he was a member, were as 
vigilant as Miles & Co.—more so, indeed, as one of them 
administered to secure their debt, before Miles & Co. served 
the garnishment upon the administrator, and thereby at- 
tached the fund. Shall one creditor, who holds the prop- 
erty of a common debtor, turn it over to pay another cred- 
itor of equal merit even, at his own loss? Will equity make 
him do so? We can hardly think so. 
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But it may be said that there was another attachment 
levied by Miles & Co. on the land, the proceeds of which 
are for distribution, or on the interest of John F. Dawson 
therein, and that was reduced to judgment and has priority. 
It is enough to reply that such attachment is not set up in 
the pleadings—neither in the bill nor the answer of Miles 
& Co. Even if it had been, its lien was not lost by the ad- 
ministrator’s sale, if, indeed, it had any; because that sale 
only divests the lien of judgments not levied, and attach- 
ments would perhaps stand on the same footing if levied, 
and afterwards regularly reduced to judgment, 58 Ga., 451. 
But apart from all this, the regular administration of an 
estate will not be interfered with, or interference therewith 
will not be encouraged, if allowed at all, by giving prefer- 
ence to attachments of the undistributed shares of the heirs 
at law—resting in guasi remainders, after all debts are paid. 
Even the process of garnishment is allowed to issue only 
with caution and on terms, Code, §§3555, 3556, and within 
twelve months from administration, not at all. 28 Ga., 366. 


Looking at the case in all its bearings, we cannot see how 
Miles & Co. have been hurt by the decree which divided 
the share of John F. Dawson pro rata among his creditors; 
and taking the decree altogether, we think that it accords 
with the equities of the case as made by the record. 

Judgment affirmed. 


Wiuiams, administratrix, vs. Jerer. 


1-2. The verdict was unsupported by the testimony. 

3. Whilst as a general rule it is a correct principle that if one is em- 
ployed for a stated term, and he does not comply with his contract, 
then, within a reasonable time after knowledge of the fact the 
employer must discharge him, or give him notice of his failure to 
comply, yet where, on account of the nature of the business or 

* other circumstances, the employer was not present and it is proba- 
ble knowledge of the non-compliance was not promptly had, it 
would be proper for the court to present that view to the jury, and 
its effect upon the respective rights and liabilities of the parties in 
connection with the rule as above stated. 
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New trial. Contract. Master and servant. Charge of 
Court. Before Judge Hoop. Baker Superior Court. No- 
vember Term, 1879. 


Reported in the opinion. 
D. A. Vason; Srrozer & Smrra, for plaintiff in error. 


No appearance for defendant. 


CrawForD, Justice. 


The defendant in error brought suit against Henry C. 
and Mary D. Williams as the administrator and adminis- 
tratrix of Reuben Williams, deceased, to recover $493.97, 
which he alleged was the balance due him of $1000.00 for 
his services in the 1873 as an overseer and superintendent 
of two plantations belonging to the said estate. Under the 
evidence and the charge of the court the jury gave him a 
verdict for the sum claimed. The plaintiff in error, her 
co-administrator having died, sought a new trial on account 
of the errors claimed to have been committed by the court 
and the jury, which was refused and she excepted. They 
were : 

1. Because the jury found contrary to evidence and with- 
out evidence. 

2. Because they found contrary to the charge of the 
court in this, “that they must be satisfied what the con- 
tract was, and that it was fully performed on the part of 
the plaintiff.” 

3. Because the court erred in the following charge: “As 
a general rule if a man employs another a year, or any other 
time and he does not comply with his contract, then, within 
a reasonable time after such knowledge, he must discharge 
him, or give him notice that he is not complying with his 
contract, and you are to consider whether they did this or 
not.” 

1. This plaintiff came into court claiming a verdict un- 
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der a contract set out in his complaint, and to entitle him 
to recover he must come also with sufficient proof to estab- 
lish his demand. The testimony as shown by the record is, 
that he was by his contract to furnish the hands and super- 
intend the two plantations for the year 1873 belonging to 
the estate. It was necessary therefore for him to show that 
he had complied, first by getting the requisite number of 
hands, and second, that he superintended the places according 
to his agreement. The testimony does not show that he 
did either, on the contrary it appears that a sufficient num- 
ber of hands to cultivate the places were not furnished, 
and that his management was unskillful and damaging to 
the owners. We think therefore that the jury found con- 
trary to the evidence and without evidence. 

2. The second ground of the motion for a new trial is 
disposed of by the ruling on the first. 

3. As there is to be a new trial in this case and the com- 
plaint of error alleged in this ground will be again before 
the court, we rule upon it. This charge of the judge was 
intended no doubt to cover cases where the employer and 
the employé are, or ought to be, in such communication as 
to put the former in possession of the information that the 
latter is not complying with his contract. This is not a 
parallel case to that of a clerk, or one who is in daily con- 
tact or under the observation of his employer. The duties 
of the plaintiff were to be performed upon the plantations 
of an estate, and whilst the representatives of that estate 
are bound to give attention to its interests and are charged 
with notice as to how it is managed, yet the evidence in this 
case discloses the fact that the administrator was in poor 
health and died during the year or shortly thereafter, and 
there is none as to the proximity, or the opportunity on the 
part of the administratrix to have been informed of the 
facts, or that it was not under the direct management of the 
administrator. We think that the charge assumes the pres- 
ence and knowledge of the defendants that the plaintiff was 
in default ; when really the cireumstances of this particular 
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case might take it out of the general rule, and perhaps did, 
for there was evidence indicating such a state of things, 
and the defendaut was clearly entitled to have had that 
view of her rights presented to the jury in connection with 
that obligation which the charge put upon her. 

The judgment must therefore be reversed. 


1. 


Watss e¢ al. vs. Cotqurrt, governor. 


Where suit was brought on a bond in the county of the residence of 
the principal, against him and two securities residing in other 
counties, to which all parties appeared and pleaded, and the princi- 
pal having died, his death was suggested, and an order taken allow- 
ing the case to proceed as to the securities, a plea to the jurisdic- 
tion filed by them was properly overruled. 

The bond of a public printer was conditioned for his faithful per- 
formance of “all and singular the duties prescribed by the laws of 
Georgia appertaining to said office of state printer for and during 
the term for which he has been elected.” At the time of its execu- 
tion the law regulating his compensation was as follows: “ If said 
printer shall legally and faithfully perform his duties, he shall be 
compensated as follows: He shall be paid twenty-five per cent on 
the actual cost of the material and labor employed in the public 
printing; provided that before being paid he shall make out an ac- 
count on oath of the actual cost of the material and labor employed, 
stating that said account is correct and just, and that the prices 
paid are not above the customary rates for similar work and mate- 
rial when employed in the service of private parties to do a like 
amount of printing.” After the execution of the bond the legisla- 
ture, by resolution, authorized the treasurer to advance to the state 
printer $5,000 00 in part payment for the public printing of the ses- 
sion then pending: 


Held, that this was such a novation of the contract as discharged the 


3. 


sureties if done without their consent. 

Alston, the public printer, was insolvent; he had misappropriated 
$5,000.00 of the public funds advanced to him, and had become lia- 
ble for liquidated damages amounting to $3,000.00, in addition. 
The governor, as agent of the state, received $198,028.58 from a 
claim of the state against the United States. He did not deposit all 
of it in the state treasury; but, out of the sum so collected, paid 
to the use of Alston $15,000 as a fee in connection with said claim. 
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The indebtedness of Alston to the state was not reserved out of this 
amount: 

Held, that such action increased the liability of the sureties on Alston’s 
bond, and thereby discharged them. If the governor had paid the 
money received by him into the state treasury, and Alston had pre- 
sented his claim and it had been found due, the state, as a creditor: 
would have been bound to have retained enough out of what was 
due him to satisfy his liability, for the protection of its own interest 
as well as that of the securities—he being insolvent. It can make 
no difference, so far as this principle is concerned, that the governor 
as the agent of the state, paid the money directly to the use of 
Alston instead of first paying it into the treasury. 


Principal and surety. Bonds. Officers. Contracts. 
Novation. Jurisdiction. Practice in the Superior Court. 
Before Judge Hittyer. DeKalb Superior Court. Septem- 
ber Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial made by Walsh e al: ‘ 

(1). Because the court sustained plaintiff's demurrer to 
defendants’ plea to the jurisdiction. 

(2). Because the court refused to charge the following 
request of defendants’ counsel: “ Where plaintiff seeks 
to show that the surety has consented to a change of con- 
tract, it must be clearly shown; for liabilities of sureties 
cannot be extended by implication.” 

On this subject the court charged as follows: “It is not 
necessary for the state to show in the proof that the sare- 
ties, in so many words, either oral or written, expressed that 
consent, but it is necessary that facts or circumstances 
should be in proof sufficient to authorize the jury to their 
clear satisfaction to infer that, in their own minds, the 
sureties consented to it.” 

(3). Because the court charged as follows, and refused to 
give requests to the contrary: “ As to the plea setting up 
an alleged release of the sureties by governor Colquitt, 
governor of the state, in paying to Alston $15,000.00, or 
other large sum in money in 1877, the court instructs you 
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as follows: The court is of the opinion that if the state, 
by legislative authority, under the cireumstances as claimed, 
paid Alston $15,000.00, or other like sum more than the al- 
leged liability, it may have operated to release the sureties ; 
but the court instructs you, if the facts were that the state of 
Georgia had a claim against the United States government 
for $100,000.00, or $200,000.00, or other like sum, and if a 
draft issued from the United States treasury for that sum, 
payable to the order of Alfred H. Colquitt, governor, and 
if that draft came to the hands of the governor and he re-. 
alized the money on it, and the funds being in his hands, 
before pay'ng it into the treasury, he paid Alston $15,- 
000.00, or other like fee due by the state to Alston, 
it cannot be said that said sum was so in the treasury 
of the state, or such payment was so made by the 
state that it will operate to relieve the sureties, and the 
court instructs you that payment under such cirenmstances 
by the governor, before the funds went into the treasury 
of the state, would not relieve the sureties ; the court is of 
the opinion that no money is in the hands of the state until 
it has passed into the hands of the comptroller-general and 
has been deposited in the office of the treasurer.” 

Plaintiff made a counter-motion for a new trial, and ex- 
cepted upon its being overruled. But as the decision upon 
defendants’ motion controls the case, it is unnecessary to 
set out that of plaintiff. 


Barnes & Cummine ; J. L. Brown; Mynatr & Howe tt, 
for Walsh e¢ al. 


R. N. Exy, attorney-general ; Z. D. Harrison, contra. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendants on a bond executed by them in the sum of 
$10,000.00, signed by Alston, as principal, and by Walsh 
and Adair, as securities, conditioned for the faithful per- 
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formance by Alston of the duties of public printer of the 
state. The alleged breach of the bond is that Alston had 
received $5,000.00 under a resolution of the general assem- 
bly, and had failed to account for the same, and had appro- 
priated it to his own ase, etc., and that Alston was further 
liable in the sum of $3,000.00 as liquidated damages. The 
securities pleaded that the plaintiff, after the default of said 
Alston, had paid him $15,000.00 without deducting said 
debt, with full knowledge of his insolvency, whereby the 
said secureties became released, and further, that by reason 
of the advance of the said $5,000.00 before the same was 
due to said Alston under his contract for work done by him 
as public printer, the risk of the defendants as his securities 
was increased, and they were thereby exposed to greater liabil- 
ity toloss. Alston having died pending the suit, an order was 
taken suggesting his death and that the cause proceed against 
the vther two defendants; thereupon they pleaded to the 
jurisdiction of the court on the ground that neither of them 
resided in the county of DeKalb, in which the suit was in- 
stituted. The plea was overruled. The jury, under the 
charge of the court, found a verdict for the plaintiff for 
$2,500.00, principal, and $641.66, for interest. A motion 
was made for a new trial on numerous grounds, which was 
overruled, and the defendants excepted. 

1. There was no error in overruling the plea to the juris- 
diction of the court. 

2. It appears from the record that Alston was elected 
public printer in January, 1875, and his bond was executed 
January 30th, 1875, and he was to enter on the discharge of 
his duties the first day of the next session of the general 
assembly. 

On the 19th of February, 1876, the general assembly 
passed a resolution authorizing the treasurer to advance to 
the pzblic printer, the sui of $5,000.00 in part payment 
of the public printing for the present session. The condi- 
tion of the bond is “that if the said Alsten shall well and 
faithfully do and perform all and singular the duties pre- 
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scribed by the laws of Georgia appertaining to said office of 
state printer for and during the term for which he has been 
elected, then this bond or obligation to be void,” ete. The 
laws of Georgia prescribing the duties of public printer are 
to be found in the following sections of the Code, to-wit: 
1022, 1023, 1026, 1027, 1028, 1029, 1031, 1033 and 1034, 
as to the time and manner in which he was to be paid for 
his services, that is to say, he shall be paid twenty-five per 
cent. on the actual cost of the material and labor employed 
in the public printing, provided that before being paid 
therefor, he shall make out an account on oath, of the actual 
cost of the material and labor employed, stating that said 
account is correct and just, and that the prices paid are not 
above the customary rates for similar work and material 
when employed in the service of private parties to doa 
like amount of printing. Thus stood the law at the time 
the bond was executed by the defendants on the 30th of 
January, 1875, as to the time and manner of the payment 
of the public printer for his services as such, and the ques- 
tion is, whether the resolution of 1876, authorizing the treas- 
urer to pay him $5,000.00, in advance of the performance 
of any work done by him as public printer, was such a 
change of the nature of the contract as amounted to a no- 
vation without the consent of the sureties and discharged 
them under the provisions of the 2153d section of the Code? 
In our judgment it was such a change of the contract as 
would discharge the sureties if done without their consent. 
The securities might have been willing to stand for their 
principal when he was to perform his duties and be paid 
therefor, as prescribed by law, that is to say, when he had 
done the work, but not willing to stand for him and be re- 
sponsible for $5,000.00 advanced to him before he had done 
any work as public printer, to be used by their principal as 
he might think proper. The advance of $5,000.00 to 
Alston, their principal, before he had done any work for the 
state as public printer, was an inducement to him not to do 
it, and thereby calculated to injure his sureties. The con- 
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sent of the sureties to the advance of the $5,000.00 may 
be proved either by direct evidence, or by indirect or cir- 
cumstantial evidence tending to prove that fact. 

3. It appears from the evidence in the record that Alston, 
the principal in the bond, was énsolvent, and it further ap- 
pears from the evidence of Treasurer Renfroe, that in May, 
1877, Governor “olquitt presented to hima check drawn 
in favor of the United States treasurer in Washington on 
the United States treasurer in New York, dated 28th of 
April, 1817, for one hundred and ninety-eight thousand and 
twenty-eight dollars and fifty-eight cents, payable at sight 
to the order of Alfred H. Colquitt, governor of Georgia, 
and stated to him (the treasurer) that $152,278.24 was to be 
paid into the treasury of the state, and that the balance he 
would reserve to pay attorneys’ fees for which the check was 
liable. The $152,278.24 was deposited in the treasury, but 
does not know what became of the balance only from hear- 
say. Governor Colquitt testified that in 1876 the Atlanta 
Herald, in which Alston was interested, was sold out for 
debt, and that Alston was much pressed for money, that in 
May, 1877, he, as the governor of the state, paid for the use 
of Alston about $15,000.00 for a fee due to him as one of 
the attorneys for the state in the case of The State of Geor- 
gia vs. The United States. 

The 2154th section. of the Code declares that “any act of 
the creditor, either before or after judgment against the 
principal, which injures the surety or increases his risk, or 
exposes him to greater liability, will discharge him.” In 
the case before us, the state was the creditor of Alston, who 
was insolvent, and the defendants were his sureties for his 
indebtedness to the state. The whole amount of the money 
due on the check hereinbefore described was the property 
of the state, the governor being the duly authorized agent 
of the state to receive the same for the purpose of paying 
. it into the treasury, where the whole of it appropriately 
belonged under the laws of the state. The governor recog- 
nized the tact that the money belonged to the state, and 
that he was only the agent for the state in its collection, by 
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paying into the state treasury the sum of $152,278.24 of 
the amount received by him. If the governor had paid 
the full amount of the money received by him into the 
treasury of the state, as the law contemplates he should 
have done, and Alston had presented his claim sgainst the 
state and the same was justly due him, the state would have 
paid him, less the amount that he was due the state; the 
state, as a creditor of Alston, would have been bound to 
have retained enough out of what was due him for the pro- 
tection of the state’s interest, as well as for the protection 
of his sureties, he being ¢nsolvent. The principle is not 
changed by the fact that the governor, who was the agent 
of the state, withheld a part of the money from the treas- 
ury and paid it to Alston without deducting Alston’s in- 
debtedness to the state; the money in the governor’s hands 
was the money of the state all the same, and if the governor, 
as the authorized agent of the state, had an amount of its 
money in his hands due to Alston by the state of a rreater 
amount than Alston’s indebtedness to the state, and paid 
the same over to Alston without deducting therefrom what 
Alston owed the state, that would have been such an act 
on the part of the creditor by its authorized agent, the 
governor, as would injure the sureties of Alston by increas- 
ing their risk, and exposing them to greater liability, Alston, 
their principal, being imsolvent. In our judgment, the 
charge of the court in relation to this point in the case, as 
set forth in the record, was error. There are but two main 
controlling questions in this case, although there are fifty 
assignments of error. First, were the defendants, as sure- 
ties, discharged by the change and novation of the contract, 
without their consent, under the provisions of the 2153rd 
section of the Code? Second, were the sureties discharged 
under the provisions of the 2154th section of the Code? 
As we grant a new trial in this case on the defendants’ 
motion therefor, we express no opinion as to the grounds 
contained in the plaintiffs motion for a new trial, both cases 
having been argued together here. 
Let the judgment of the court below be reversed. 
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. Courts of equity have exclusive jurisdiction of suits for the recovery 
of exempted property which had been voluntarily sold prior to the 
act of 1876, or of any interest therein. 

. The husband is the head of the family, and is “the proper person to 
bring suit for such property, A suit brought by the wife for that 
purpose is demurrable, no good reason appearing why the husband 
did not sue. 


Homestead. Equity. Jurisdiction. Parties. Husband 
and wife. Before Judge Speer. Campbell Superior Court. 
August Term, 1879. 


Reported in the decision. 


T. W. Larnaam; J. H. Loneino, L. 8. Roan, for plain- 
tiff in error. ’ 
H. M. Rem, for defendant. 
JACKSON, Justice. 


1. This suit was brought for the recovery of a mule 
which had been exempted by plaintiff's husband and set 
apart for the use of his family under section 2040 et seg. 
of our Code, and which had been sold by the husband to 
the defendant. The suit was dismissed on the ground that 
under the act of 1876—Sup. to Code, §§359 to 367—the 
courts of common law had no jurisdiction, but courts of 
equity alone could grant relief, and error is assigned on this 
judgment. Section 359 reads as follows: “Courts of 
equity alone shall have jurisdiction of suits for the recovery 
of property which has been set apart under the homestead 
and exemption laws of this state, and which was sold pre- 
vious to February 15th, 1876, or for the recovery of any 
interest therein; and it shall be lawful for any party to 
prove that the purchase money of such property, or any 


part thereof, has been invested in other property, or has 
Ve4—47 





748 SUPREME COURT OF GEORGIA. 


Zellers vs. Beckman. 





been applied to the benefit of the family for which said 
property has been set epart as aforesaid.” 

This property was an exemption ; it is sought to recover 
it as such from the vendee to whom it was sold, and there- 
fore the broad words of the statute of 1876, commonly 
known as “the McDaniel act” from the able lawyer who draf- 
ted it, cover this case, even if the legal title to the entire 
property were in the wife. But she really has only a usu- 
fruct interest in a part thereof, and a small part, for the 
family of minor children is very large. It would seem 
therefore that the words “or for the recovery of any inter- 
est therein,” were put in the act of 1876 on purpose to 
cover her case. Equity therefore alone, under the express 
words of that act, could relieve her. and the court was right 
to dismiss the action at law. 

2. Moreover, the husband is the head of this family, the 
exemption was made to him as its head, the legal title is in 
him, and in trover he ‘must sue. It is true that we held 
that the wife might interpose a claim for the family to stop 
the sale by execution of a homestead, 61 Ga., 501, but in 
that case her husband had declined to take out or apply for 
the homestead, and the wife had thus been necessitated to 
do so. Besides, a claim case has been always con:idered a 
sort of equitable proceeding, and in that case this court did 
not mean to authorize suit by her predicated only on her 
own legal title. It is true trover against a wrong-doer may 
be founded on possession, but her possession here was her 
husband’s, they living together. 

On the first point, we do not mean to say that the head of 
the family would be forced into equity for trespass on the 
homestead or exemption, or against a mere wrong-doer 
without some sort of sale from the head of the family; but 
in a case like this, where the mule was sold prior to the act 
of 1876, that act is applicable and the remedy is by bill in 
equity, especially as covered by the second point where the 
only interest of the wife is the usufruct of the property, or 
a part only thereof. 

Judgment affirmed. 
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Frenou, Ricnarps & Co. vs. Kemp, sheriff. 


Where, upon the traverse of a sheriff’s answer on a rule against him 
for the failure to make the money on an execution, it appeared that 
he had failed to obey instructions to levy for six months, when 
the defendant died, and he was then enjoined until the right of the 
widow to dower and year’s support was determined, and that the 
plaintiffs were injured by the delay, a prima facie case for movant 
was made out. 


Sheriff. Levy and sale. Before Judge Wrieut. Dough- 
erty Superior Court. October Term, 1879. 


Reported in the opinion. 
J. Armstrrone, by brief, for plaintiffs in error. 
No appearance for defendant. 


CRAWFORD, J ustice. 


The plaintiffs in error moved a rule against the sheriff 
for his failure to collect a fi. fa. placed in his hands against 
one W. L. Davis. The sheriff filed his answer, which was 
traversed by the movants, and after their testimony was 
submitted, the respondent’s counsel moved, as he termed it, 
a non-suit, on the ground that no special damage had been 
shown by the non-action of the sheriff, which said motion 
was sustained, and the following order taken as the judg- 

‘ment of the court: “ It is ordered that a non-suit be awarded, 
and the rule discharged for want of allegation and proof 
of damages.” To which said judgment and order the 
movants excepted, and assign the same as error. | 

The rule was drawn in the usual form, setting forth the 
ji. fa.; that it was placed in the hands of the sheriff; that 
he had neglected to make the money thereon, though he 
had had ample time to do so, and that for this failure he show 
cause why he should not be attached as for a contempt. 

The proot offered to support the rule, and to have it 
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made absolute, was that the judgment was obtained at the 
April term, 1873, of Dougherty superior court; that it was 
placed in the hands vf the sheriff on the 5th day of May 
thereafter, with instructions by plaintiffs’ attorney to levy ; 
that the defendant had sufficient property to pay it; that 
no levy was made until the 8th of October; that on the 
26th of November, the defendant having died, a bill of 
injunction had been granted to restrain the sale of the 
property under the right of the widow to dower and a 
year’s support; that the movants had been injured by this 
neglect and delay. 

To all of which respondent offered nothing in rebuttal, 
but submitted the motion to discharge the rule under the 
proof. The naked question therefore presented by this re- 
cord, is whether the court pronounced a proper judgment in 
the case made. 

Sheriffs are liable to an action on the case, or an attach- 
ment for contempt, at the option of the party, whenever 
he has injured such party by a failure to levy on the prop- 
erty of the defendant. Code, §3949. The official neglect 
in not obeying the general mandate of the court, and the 
special instructions of the plaintiffs’ attorney, made a prama 
Jacie case, and he should have been held to answer thereto 
by proof. 

The delay of six months, the death of the defendant, the 
springing up of new rights to the widow, and the probable 
loss of the debt, were quite sufficient to have maintained 
the rule, and cast the onws on the respondent. 7 Ga., 445; 
11 Zb., 297 ; 26 7b., 437. 

There is no conflict with these principles in the case of » 
Cowart vs. Dunbar & Co.,56 Ga., 417, wherein it is asserted 
that the measure of the sheriff's liability is the injury sus- 
tained by the plaintiff; he may show any fact that will re-- 
lieve him of this liability, such as that the defendant had no 
property, that that which was in his possession belonged to 
another, or that it was exempt. 

In the case of Hunter vs. Phillips, 56 Ga., 634, it 
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was held that the sheriff was bound by official duty, to 

execute with diligence the final process of the court, and 

when directed by the plaintiffs’ attorney to levy upon de- 

fendant’s property he muat do so, unless there is some legal 

difficulty in his way, and if it appear that the plaintiff 

has been injured by the delay, then the sheriff is liable. 
Judgment reversed. : 


Morrison vs. Tue State or Groraia. 


. When a certiorari to the decision of a county judge in a criminal 
case is sought, it must affirmatively appear that the petition, duly 
sanctioned, was filed in the clerk’s office within ten days from the 
trial, otherwise the certiorari will be dismissed. 

. The act of 1868 provided, in the sixth section thereof, ‘‘ that no writ 
of certiorari shall be granted unless the accused shall first have filed 
his affidavit setting forth thatthe is informed and believes that he 
has not had a fair trial, and that he has been wrongly andillegally 
convicted.” The act of 1872 provided “that no application for cer- 
tiorart, however, in a criminal case shall be entertained unless the 
party applying will make the affidavit set down in section 6 of the 
act of 1868, as follows: ‘‘ That no writ,” etc., in the same language 
as that above quoted, except that the words ‘‘is informed and be- 
lieves that he” were omitted, leaving the affidavit without such qual- 
ifying clause : 

Held, that the act of 1872 is the latest expression of the legislative will. 
and since its passage an affidavit on information and belief is not 
sufficient. 


Certiorari. Criminal law. Laws. Before Judge Law- 
son.. Morgan Superior Court. September Term, 1879. 


Reported in the decision. 


J. A. Britups; Carvin Grorer ; McHenry & McHenry, 
for plaintiff in error. 


Rosert Wutrriscp, solicitor-general ; H. W. Batpwin, 
county solicitor; Jackson & Lumpkin; F. C. Foster, for 
the state. 
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Warner, Chief Justice. 


This case came before the court below on a certiorari to 
the county court of Morgan county, in a criminal case. 
When the case was called in the superior court for a hear- 
ing, a motion was made to dismissit on the grounds therein 
stated, which motion the court sustained, and passed a gen- 
eral judgment dismissing the certiorari. Whereupon the 
plaintiff in certiorari excepted. 

1. It appears from the record that the trial was had on 
the 5th of April, 1879—the certiorari was sanctioned on the 
12th of April, 1879. The writ of certiorari was issued 
by the clerk on the 26th of April, 1879, but it does not ap- 
pearat what time the petition for certiorari, with the judge’s 
sanction thereon, was filed in the clerk’s office, which the 
law requires should be done in ten days after the trial, that 
being the commencement of the suit, and that fact should 
be affirmatively shown by the record. Code, §301; 60 Ga., 
632; Fuller vs. Arnold, decided at the present term, not 
yet reported. 

2. The plaintiff in his affidavit to obtain the certiorari, 
stated that he was advised and believed “that he has not 
had a fair trial, and that he had been wrongfully and ille- 
gally convicted.” Whereas, the 302nd section of the Code 
requires an affidavit setting forth “that he has not had a 
fair trial, and that he has been wrongly and illegally con- 
victed.” But it is said this section of the Code has been 
improperly codified and is not the law; that the true law 
is to be found in the 6th section of the act of 1868, and 
that the affidavit made by the plaintiff is in accordance there- 
with. It is true that the act of 1872 declares that no appli- 
cation for certiorari, however, in a criminal case shall be 
entertained unless the party applying will make the affidavit 
set down in section 6 of the act of 1868, as follows: “That 
no writ of certiorart shall be granted, unless the accused 
shall first have filed his affidavit, setting forth that he has 
not had a fair trial, and that he has been wrongly and ille- 
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gally convicted,” which has been inserted in the Code, and 
the question is whether the act of 1868 contains the true 
law as to the affidavit required, or the act of 1872? ‘The 
act of 1872 does not declare that the affidavit shall contain 
the same words as in the act of 1868, but on the contrary, 
it shall contain the words as follows, which are to be found 
in the enacting clause of that statute, and are different from 
those found in the act of 1868. In our judgment, the act 
of 1872 being the latest expression of the legislative will 
as to what the affidavit to obtain a certiorari in a criminal 
case should contain, is the true law applicable thereto. 
There was no error in dismissing the plaintiff's certiorart. 
Let the judgment of the court below be affirmed. 


Bongs vs. Printup Bros. & Co. 


1. In a claim case, if the claimant contends that he had possession of 
the property at the date of the levy, and that point is in issue, the 
plaintiff in fi. fa. is entitled to open and conclude. 

2. Construing the entire charge together, the court committed no error 
which would necessitate a new trial. 

8. The verdict is not contrary to evidence. 


Claim. Practice in the Superior Court. Charge of 
Court. Verdict. Before Judge Unpzrwoop. Floyd Su- 
perior Court. September Adjourned Term, 1879. 


Printup Brothers & Co. sued out an attachment against 
James W. Bones, a member of the firm of J. & S. Bones 
& Co., on the ground that he was about to remove without 
the limits of the county. The attachment was levied on 
certain property, which was claimed by Mrs. Maria Bones. 
On the trial the evidence for plaintiffs tended to support 
the ground of attachment, and to show that defendant in 
Ji. fa. pointed out the property. The evidence for claimant 
tended to show the following facts: Mrs. Bones is a 
widow. Her husband died in 184:, leaving three children, 
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viz: James W., John Samuel and Thomas McGran 
Bones. Thomas M. Bones died in 1876 intestate, unmar- 
ried and without issue. His mother and two brothers, 
James W. and John S., survived him, and were his only 
heirs. He wanted his mother to have his property, and to 
carry out this expressed desire, a deed was executed by 
James and John as follows: 


‘* Whereas, Thomas M. Bones died intestate, unmarried and without 
issue, but desired that his mother, Maria Bones, should possess and en- 
joy his property, we, James W. Bones and John 8S. Bones, his brothers, 
in consideration of the premises and the sum of one dollar, the receipt 
of which is hereby acknowledged, do assign, trausfer and deliver unto 
our mother, the said Maria Bones, all our right, title and interest in 
the property of every kind, debts, credits and effects, belonging to the 
said Thomas M. Bones at the time of his death, including his share, in 
common with us, of the residue of the estate of our deceased uncle, 
John Bones.” 


Among the property so conveyed was a large indebted- 
ness by Bones, Brown & Co. Some time afterwards James 
W. Bones made the following conveyance to Mrs. Maria 
Bones : 


**GgorG1A— Floyd County. 

‘* Whereas Bones, Brown & Co., of Augusta, Ga., of which firm Iam 
a member, is indebted to Mrs. Maria Bones in the sum of about six- 
teen thousand dollars, as will fully appear from the books of said firm, 
and whereas said firm has failed and made an assignment of its prop- 
erty, whereby some of its creditors are secured, and the said Maria 
Bones left unsecured and unpaid. Know all men by these presents 
that I, James W. Bones, of said county and state, in payment of twelve 
hundred dollars of the foregoing sum tosaid Maria Bones, so due as 
aforesaid, have granted, bargained, sold and conveyed, and de by 
these presents grant, bargain, sell and convey to said Maria Bones, her 
heirs and assigns, the following property, to-wit:” (describing property 
claimed.) 


Claimant also introduced evidence to contradict the 
ground of attachment. 

Plaintiffs, in rebuttal, insisted, and it was admitted by 
claimant’s counsel, that J. S. Bones and Bones, Brown & 
Co. were insolvent at the time plaintiffs’ notes in suit were 
dishonored, and were so in February, 1878. 





FEBRUARY TERM, 1880. 755 
Bones vs. Printup Bros. & Co. 


The jury found the property subject. Claimant moved 
for a new trial on the following, among other grounds : 

(1). After the conclusion of the evidence, claimant’s 
counsel submitted to the court the question as to who was 
entitled to the concluding argument, and claimed that right. 
The court inquired of J. Branham, claimant’s attorney, who 
he claimed to be in possession at the time of the levy. He 
replied, the claimant. Whereupon the court held that the 
plaintiff's counsel was entitled to the concluding argu- 
ment. 

(2). Because the court charged as follows : 

(a). “ The plaintiffs also contend that the contract was 
secret and unknown. You are to judge from the evidence 
how it was, whether it was an open fair sale ora secret sale, 
you will find that according to the evidence. If the evi- 
dence shows that it was a sale entirely in the circle of the 
parties in the contract the law calls that a secret transaction.” 

(6). * The plaintiffs contend that the property oyght to be 
subject for another reason ; that the sale is void because at 
the time Mr. Bones was insolvent, and that it was made for 
the benefit of a creditor of his and that a benefit was re- 
served for him, and that it was a mere pretended sale—you 
are to judge of that. If it was made at the time he was in- 
solvent, and for the benefit of a creditor of his or of the 
firm of which he was a member, and a benefit was reserved 
for himself or a person for him, then it would be void.” 

(c). “ The plaintiffs allege that the consideration was no 
consideration ; that the debt and account upon which it 
was paid was transferred in March, 1878, to Maria Bones. 
That is the plaintiffs’ allegation. The claimant says the 
transfer was made in 1876, when Bones was solvent, and 
that it was a bona fide transaction, and therefore there was 
a valuable consideration. You are to find what the proof 
shows in relation to that.” 

(d). “If it (the proof) shows that the deed was made not 
for a valuable consideration, when Bones was insolvent, it 
would be null and void,” 
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(e). “ An assignment made by an insolvent debtor of all 
his property for the benefit of a part of his creditors is not 
allowed by the laws of this state.” 

(3). Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and claimant excepted. For 
the other facts see the decision. 


J. Branuam; C. D. Forsyru, for plaintiff in error. 
Dasney & Foucue; D.S. Prinrup, for defendants. 


J aoKson, Justice. 


Printup Brothers & Co. levied an attachment on a lot of 
furniture as the property of J. W. Bones, copartner of J. 
S. Bones & Co., it was claimed by Mrs. Maria Bones, the 
mother of defendant in execution, was found subject, the 
claimant moved for a new trial, it was refused, and she ex- 
cepted. 


There are three views in which the claimant insists that 
a new trial should be awarded her: First, because the court 
gave the plaintiffs the right to conclude the argument; 
secondly, because of errors in the charge, and thirdly, be- 
cause the verdict is against the law and the evidence. 

1. The claimant’s counsel was asked by the court, at the 
close of the testimony, whether he claimed that the claimant 
was in possession at the date of the levy, in reply to a de- 
mand he made for the conclusion? to which he replied that 
he did claim that she was in possession ; thereupon the 
court gave the plaintiffs the right to open and conclude. 
Under the facts the court did not err. The plaintiffs took 
the burden in the outset of the case and carried it a!lthrough 
the trial. ‘They carried the onus of showing posseseion and 
title in the defendant in attachment, and after having done 
so, it was too late for claimant, even if the possession in 
defendant in execution had not been contested, to insist on 
the right to conclude, But he did contest the possession, 
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He replied that it was in the claimant, and it would seem 
clear that putting thus the same onus of showing title in 
the defendant on the plaintiff in the argument which he 
had permitted him to carry in the introduction of testi- 
mony, he deprived himself of all right to conclude the 
argument. 

2. Construing the portions of the charge excepted to in 
the light of the entire charge, we see no error which could 
hurt the claimant. The only exception which struck us as 
forcible is that which makes the judge say that “an assign- 
ment made by an insolvent debtor of all his property for 
the benefit of part of hie creditors is not allowed by the 
laws of this state ;” but in referring to the entire charge, 
which is sent up in the record, we find that the judge adds 
these words, “but a party in debt may se// a part of his 
property to pay one of his creditors.” So that the exception 
is to part of a sentence, and we append above the balance, 
and so completing the sentence, as we understand jt, it is 
the law. The judge did not mean that an insolvent could 
not sell all bona fide to pay one creditor, for in a few sen- 
tences following he adds: “He can make a sale of his 
property to a creditor; he can divest himself of every arti- 
cle he owns, and no other creditor has a cause of complaint 
if it was for a valuable consideration and in good faith.” 
This is the substance of 1952nd and 1953rd sections ‘of the 
Code, and the court did not err in reading them aud so 
construing them ; and the jury, we think, must have under- 
stood him. In this case there was no question of assign- 
ment for the benefit of a part of the creditors; but it was 
a question of sade to one creditor, and was that sale bona 
fide and for value? We think that the testimony author- 
ized the charge in respect to the dispute about the date of 
the transaction between mother and son and mother and 
sons, and other charges criticized for like reasons; and von- 
sidering the charge as a whole, and reading each sentence 
in the light of the context, we see no material error therein. 
What are badger of frand, and how they may be explained, 
is fully and fairly set out in the charge. 
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3. The question was one of intent—fraud or no fraud—a 
question peculiarly the province of the jury to decide; and 
as that tribunal has decided it, and the judge who tried it 
has approved the finding, we do not feel authorized to set 
aside the verdict. There is evidence to sustain the verdict, 
and therefore it is not contrary to law. 

The judgment is therefore affirmed. 


Ross e¢ al., administrators, vs. Sroxres, administrator. 


. Where lands, the subject matter of contest, are rented out pending 
the litigation under the order of court, the rents are but the mesne 
profits incident to the delay and should pass with the corpus in the 
adjudicated disposition thereof. 

. The costs seem to have been equitably taxed, but whether so or not, 
this court cannot interfere as it is provided that the chancellor shall 
determine upon whom the costs shall fall. 


Equity. Rents. Costs. Before Judge Crisp. Lee Su- 
perior Court. November Adjourned Term, 1878. 


The report of this case in 59 Ga., 862, with the follow- 
ing opinion, is sufficient to a clear understanding of the 
questions decided. 


Lanier & Anperson, by brief, for plaintiffs in error. 


Hawkins & Hawkins; Frep. H. West, for defendant. 


CrawrorD, Justice. 


When this cause came before the chancellor for the final 
decree to be made therein, the plaintiffs in error insisted 
that the net proceeds of the rents of the land, which had 
been the subject matter of litigation for the years 1877 and 
1878, and also the sum of #190.79, which had been reserved 
out of the sale of the land as commissions, should be paid 
over to them, the last mentioned sum to be paid from the 
rents of the years 1875 and 1876. 
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They further insisted that the estate of Ross be discharged 
from any part payment of the costs of this litigation, there 
being ample funds in the hands of the administrator Stokes, 
from the said rents of 1875 and 1876, to pay the same. 
The court refused so to decree, and on the contrary decreed 
that the auditor’s report in the case, with the supplemental 
decree as directed by the supreme cvuurt, and the judgment 
of that court, be made the final decree, and that the estate 
of the said Ross be charged with its pro rata share of the 
costs and auditor’s fees, to which ruling and decision of the 
court the said administrators excepted. 

1. It became necessary during the pendency of the litiga- 
tion in this case to rent out the land, and the first error 
complained of in “his record, is the refusal of the court to 
allow the rents paid over to the plaintiffs in error. The 
decree directed the land sold, and also directed the disposi- 
tion of the fund arising therefrom, and the delay in execu- 
ting the decree did not change the rights of the parties, hor 
affect the order of the distribution of the money. The 
rents were but the mesne profits incident to the necessity 
for the delay-—and we think went properly with the corpus 
in the adjudicated disposition thereof. 

2. The plaintiffs in error complain that the costs between 
the parties are not equitably adjusted, and that the decree 
is totally defective as to the costs. This is not made to ap- 
pear to us, for it seems that the net amount received by 
Ross after deducting commissions, etc., was $3525.08, and 
the net amount retained by Stokes, including the rents du- 
ring the litigation, was $2418.00, aggregating $5943.08. 
The costs were to Ross $255.04, to Stokes $174.95, making 
the total $430.95. But if this be not right, it is not such 
an error as we can correct, for it is provided that the chan- 
cellor shaJl determine upon whom the costs shall fall. Code, 
84210. 

No error being made to appear to us the judgment of 
the court must be affirmed. 
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Way et al. vs. Myers. 


Where a contract of rent provided that if the tenant be in any way 
ousted from the possession of certain rooms, the tenancy and rent 
should cease, the fact that the landlord entered and used, or allowed 
others to enter and use temporarily, on one or more occasions, 
the room during the absence of the tenant, does not constitute such 
an ouster as to relieve the latter from the payment of rent. 


Landlord and tenant. Ouster. Before Judge Fiemine. 
Chatham Superior Court. May Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add the following: Way, the tenant, claimed that 
he had been ousted, because during his absence intrusions 
had been made upon him; that his rooms had been entered 
and used on several occasions by the landlord’s family or 
guests, and without his knowledge and consent. There 
seems to be no doubt that intrusions and temporary use 
were made, but whether the landlord knew of them or as- 
sented to them the evidence was conflicting. 


A. P. & S. B. Apams, for plaintiffs in error. 
Georce A. Mercer, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff on a written 
contract for the rent of certain described rooms in a tene- 
ment house in the city of Savannah. The defendants pleaded 
the general issue. On the trial of the case, the jury, under 
the charge of the court, found a verdict in favor of the 
plaintiff for the sum of $300.00, with interest from the Ist 
of November. 1877. A motion for a new trial was made 
on various grounds, which was overruled, and the defen- 
dants excepted. 

It appeare from the evidence in the record that the lease 
contract sued on contained the following clause: “ It is 
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further agreed that if the said Charlton H. Way, be in any 
way ousted from the possession of said rooms, that then and 
from thenceforth the tenancy of said rooms and the rent 
therefor shall cease, the said Charlton H. Way paying pro- 
portionately therefor up to the time of such cessation.” 

The court charged the jury amongst other things, as fol- 
lows: “I charge you that an ouster is a continuous act of 
exclusion ; the party must take possession and with inten- 
tion to hold it against the tenant. A temporary taking pos- 
session is a mere trespass or intrusion, and will not termi- 
nate the tenancy or give the tenant the right to abandon 
the premises.” The evidence as to the temporary occupa- 
tion of the rented rooms by the landlord’s consent or knowl- 
edge, was conflicting; but, assuming all of the evidence of 
the defendants contained in the record to be true, it was 
not sufficient to constitute an ouster of the defendants’ pos 
session of the rented rooms to discharge them from the 
payment of the rent due therefor, according to the terms of 


the special rent contract. 2 Bouvicr’s Law Dictionary, 266; 
Taylor's Landlord and Tenant, section 389. Whether the 
charge of the court complained of was right or wrong, the 
verdict was right, under the evidence and the law applica- 
ble thereto, and should not be disturbed. 

Let the judgment of the court below be affirmed. 


Wiuiamson vs. McLexop. 


An assignment of dower is not a nullity because only four instead 
of five commissioners were appointed, if it be otherwise legal. It 
may be held bad upon objection made at the proper time, but after 
the return bas been made the judgment of the court, objection on 
that ground comestoo late Notice given by the wife to the admin- 
istrator of her husband’s estate of her application for dower gives 
notice also to creditors of the decedent. 

. A charge not warranted by the evidence should not be given. 
Where an assignment of dower was recorded in the book of deeds, 
and the plat having been omitted by accident, it was subsequently 





762 SUPREME COURT OF GEORGIA. 


Williamson vs. 08. ‘McLeod. 





inserted = order of court, a charge which assumed that this was 
‘an illegal record was error. It was constructive notice to the world, 
and actual notice to creditors of the decedent who were represented 
by the administrator. 


Dower. Title. Judgments. Notice. Administrators 
and executors. Charge of Court. Record. Practice in 
the Superior Court. Before Judge Jounson. Johnson 
Superior Court. September Term, 1879. 


M. C. Williamson died in 1863 or 1864, seized and pos- 
sessed of a tract of landin Johnson county. His widow, who 
is the plaintiff in error, had dower set apart to her in this 
tract of land; the return of the commissioners was made 
the judgment of the court at the March term, 1867, of 
Johnson superior court. Neil McLeod, the defendant in 
error, had obtained a judgment against the administrators 
of M. C. Williamson, and an execution issued thereon was 
levied upon this tract of land, including the dower. It 
was sold, and McLeod became the purchaser at sheriff’s sale. 
The sheriff put out Mrs. Williamson’s tenant, and put 
McLeod in possession of the entire tract of land. Mrs. Wil- 
liamson brought ejeetmant against McLeod to recover her 
dower land. 

On the trial the main point in the controversy was the 
validity of the judgment of the court setting apart dower 
to Mrs. Williamson. The record showed that in the appli- 
cation for the appointment of commissioners to set apart 
dower, four persons were named as commissoners; that the 
writ was directed to four commissioners, and that three of 
them acted in setting apart dower and making their return, 
which was made the judgment of the court. The return 
of the commissioners assigning dower, was recorded by 
the clerk in the book of deeds, instead of being recorded 
by him on the minutes of the superior court, the jadgment 
alone being on the minutes. 

At the time of making the record he failed to record 
with the proceedings a copy of the plat of the dower land, 
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but, under an order of court, entered the same at a sub- 
sequent time. 

Under the charge of the court the jury returned a ver- 
dict finding for the defendant. Plaintiff moved for a new 
trial on the following, among other grounds : 

Ist. Because said verdict was contrary to law and evidence. 

2nd. Because the court erred in charging the jury as fol- 
lows: “That the judgment of the superior court assign- 
ing dower to the plaintiff in and to the land in dispute was 
void and of no effect, because the writ of dower originally 
issued to the commissioners appointed but four, and was 
directed to but four commissioners, instead of appointing 
and being directed to five commissioners.” 

3d. Because the court erred in charging the jury “that 
the judgment making the return of the commissioners the 
judgment of the court was invalidated by the fact that the 
return of the commissioners was not incorporated with or 
set out in the order of the court making said return the 
judgment of the court, it being conceded that the plat 
as spread upon the minutes in the order making said re- 
turn the judgment of the court, as it appears on said min- 
utes, was an interpolation made without any authority, and 
designed to perfect said judgment.” 

The motion was overruled, and plaintiff excepted. 


R. W. Carswent, for plaintiff in error. 
Joun M. Srusss, for defendant. 
JACKSON, Justice. 


Mrs. Williamson brought ejectment for a certain piece 
of land which had been set apart as her dower, against 
McLeod, who had purchased the entire tract at sheriff's 
sale, it being sold as the property of her husband, and her 
title to the portion sued for turned on the validity of her 
dower interest previously set apart and assigned her by the 


superior court, 
V 64-48 
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The presiding judge held that the assignment was void 
as to the purchaser, McLeod; the jury rendered a verdict 
for the defendant, the plaintiff excepted, and the question 
is whether the widow’s assignment of dower was void ? 

1. Section 4041 of the Code enacts that tive commissioners 
shall be appointed, a majority of whom may act, and in the 
case at bar but four were appointed, and the superior court 
held the whole assignment null and void on this account. 

The section does not declare that dower assigned in any 
other way shall be void, or that unless five are appointed 
commissioners, the entire action of the court shall be a nul- 
lity. On the contrary, the section enacts that a majority 
of the five may act, and that their action will be as good as 
if all five acted. Sub-section six of the fourth section of 
the Code declares that “ A substantial compliance with any 
requisition of the Code, or laws amendatory thereof, espe- 
cially on the part of public officers, shall be deemed and 
held sufficient, and no proceeding shall be declared void for 
want of such compliance, unless expressly so provided by 
the enactment.” There is no provision expressed in this 
enactment declaring the act of this public officer in the 
assignment of this dower by the appointment of four, and 
not five commissioners, void, and therefore it cannot be 
lawfully, we think, so declared by the courts. 

Besides, it was admitted on the hearing before us, that 
McLeod was a creditor of the deceased husband of this 
widow. If so, he should have objected to the appointment 
of four commissioners at the time when the return was 
made the judgment of the court. After it was made that 
judgment, he was precluded from objecting. He had notice 
through the administrator. Formerly, notice had to be 
given to all persons interested in decedent’s estate; but a 
subsequent statute made notice to the administrator suffice 
as to all heirs and creditors. Had the return been objected 
to before it was made the judgment of the court, doubtless 
it would have been held illegal, because the number called 
for by the statute had not been named as commissioners ; 
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but to pronounce a judgment absolutely void after its ren- 
dition, is quite a different matter. Indeed, section 4048, 
which declares that “ when the return of the commissioners 
is made the final judgment of the court, it shall be con- 
clusive between all parties interested,” would seem sufficient 
to settle the point, and to the same effect is the judgment 
in 41 Ga., 42. 

2. The court seems to have misapprehended the facts in 
the second charge, of which complaint is made. The assign- 
ment of dower was recorded in the place where cther title 
papers appear, and the plat made by the surveyor having 
been by some inadvertence omitted from the record, was 
added thereto by order of court regularly taken, as the re- 
cord of the case brought here under the clerk’s certificate 
attests. 

So that the title of this widow to her dower, always a 
favorite right in the eyes of the law, and held superior to 
the most sacred liens of creditors, was not only lis pendens, 
but finally made the judgment of the court, and recorded 
where all titles to real estate are looked for, and to all in- 
tents and purposes was thus constructive notice to the 
world, and was actual notice to this defendant, if a creditor 
of the deceased and interested thereby in the estate, and 
represented by the administrator. 

The court below having charged contrary to the opinion 
we entertain of the law on these two controlling questions, 
which necessitated a verdict against the plaintiff, we must 
award to her a new trial. 

Judgment reversed, 
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Foster et al. vs. STAPLER et al. 


The verdict for the plaintiffs in this case was contrary to law and 
evidence, because the plaintiffs failed to show that the legal estate 
in the premises was in them at the date of the demise laid in the 
declaration, and, on the contrary, the evidence affirmatively 
established title out of two of them. 


Ejectment. New trial. Before Judge Parse. Dodge 
Superior Court. November Term, 1878. 


This case was tried before Judge Grice, but the motion 
for new trial was overruled by Judge Pate. It is sufti- 
ciently reported in the opinion. 


Lanier & Anperson, for plaintiffs in error. 


L. A. Hatt; D. M. Roserrs; J. F. DeLacy, for defend- 
ants. 


Crawrorp, Justice. 


This suit was brought by Thomas J. Stapler e¢ al., as 
heirs at law of Thomas Stapler, deceased, to recover a lot 
of land in the possession of Foster & Armstrong, and who 
claimed to be the owners thereof. On the trial a verdict was 
rendered for the plaintiffs, and the defendants being refused 
a new trial, they seek to reverse that judgment as error. 

The grounds of the motion for a new trial relied upon 
before this court are— 

1. Because the verdict is contrary to the evidence, and to 
the principles of justice and equity. 

2. Because the verdict is contrary to law. 

These grounds may be considered and disposed of to- 
gether. The plaintiffs set up and rely upon a demise of 
Thomas Stapler to them in the year 13867. An examina- 
tion of the testimony as found in the record, shows the fact 
to be that in that year the said Thomas was in life, and 
that it was in the year 1869 that he died, So that the 
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plaintiffs could not have been at that time the heirs of 
Thomas Stapler, nor could they make a “ lease” when they 
did not own, neither could there be an eviction of a lessee 
in the absence of a lessor. 

“Tn all cases where the title of the real plaintiff in the 
action of ejectment is controverted under the general issue, 
or other plea which puts in issue the title of the plaintiff, 
he must prove that he had the legal estate in the premises 
claimed at the time of the demise laid in the declaration.” 
Tyler on Ejectment, 482; 12 Ga., 166. 

Even if this objection could be overcome, the proof 
shows that Thomas J. Stapler and Lydia A. Stapler, two of 
the heirs of Thomas Stapler, deceased, have sold and con- 
veyed one-half interest in this land to Philip 8. Holt, who 
has whatsoever of title was in them, and of course to that 
extent the verdict was contrary to evidence and without 
evidence to support it. It further appears from the record 
that Richard F. Stapler, one of the plaintiffs, sues as the 


guardian of Andrew H. Stapler, a minor, and no proof was 
offered to show his appointment as such, the recovery, 
therefore, of any interest claimed for a ward in the absence 
of such indispensable testimony was contrary to law. 2. 
Kelly, 120; 41 Ga., 607. ; 

Judgment reversed. 


Perrso.y vs. Scorr, administrator. 


Where a father advanced to his son a ‘‘ wool carder” of the value of 
one thousand dollars, and afterwards took possession of it and used 
it, he thereby became the debtor of his son, and the statute of limi- 
tations would run as well against such claim as against any other 
debt. Ifthe claim for the use of the property was barred before 
the death of the father, it would not be a proper deduction from the 
advancement in the settlement of his estate. 


Estates. Administrators and executors. Statute of lim- 
itations. Before Judge Speer. Rockdale Superior Court. 
August Term, 1879, 
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Persoli vs. Scott, administrator. 
Reported in the decision. 
J. N. Guenn, for plaintiffs in error. 


A. B. Suums, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an exception 
filed to an auditor’s report in the case of Persoll ws. Scott, 
administrator, et a/. The court sustained the exception 
taken to the auditor’s report, and the complainant excepted. 

It appears from the report of the auditor that the deceased 
intestate, who died in 1874, advanced to his son, the com- 
plainant, in the year 1861, a “ wool carder” of the value, at 
that time, of $1,000.00; that in the spring of 1862, the 
complainant went into the army, and during his absence his 
father took possession of the carder and moved it into his 
own mill-house and used it there until July, 1864, when it 
was burnt up by the Federal soldiers. The auditor charged 
the intestate or his estate with the sum of $300.00, for the 
use of the carder, and deducted that amount from the 
$1,00u.00, and thereby reducing the complainant’s advance- 
ment to $700.00. 

As against this claim of the complainant upon his father’s 
estate for the use of the carder, the administrator pleaded 
the statute of limitations. The gift and delivery of the 
wool carder by the intestate to the complainant as an ad- 
vancement, in 1861, vested the title thereto in him, to be 
accounted for at its value at the time of the advancement, 
as a part of his distributive share of the intestate’s estate 
after his death. If after making the advancement of the 
wool carder to the complainant, the intestate in his lifetime 
took possession of it and used it, and such use was worth 
$300.00, then the intestate in his lifetime became indebted 
to the complainant that amount in the same manner as any 
other person would have been who had used the complain- 
ant’s wool carder, and the complainant could have sued the 
intestate in his lifetime on the account therefor, provided 
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he had done so before the same was barred by the statute 
of limitations. The intestate died in 1874, and the com- 
plainant’s claim was barred in the lifetime of the intestate, not 
only by the four years statute, but by the act of 1869. As 
the intestate could have pleaded the statute of limitations 
in bar of the complainant’s claim for the use of his wool 
carder, in his lifetime, so may his administrator do so after 
his death. But it was said on the argument that this was 
an equitable proceeding, and that the statute of limitations 
should not be applied to it. The answer is that equity fol- 
lows the law, and cannot override and control the positive 
enactments of statutes. Code, §3084. There was noerror 
in sustaining the exception to the anditor’s report. 
Let the judgment of the court below be affirmed. 


Butcs vs. Taz Lowman Gotp anv Stiver Mintna Company. 


. Is a motion for new trial the proper mode of correcting error in the 
dismissal of the levy in a claim case? Qwuaere. 

. If a judgment is in excess of the amount declared for, it is an irreg. 
ularity, but is not a ground to dismiss the levy thereunder. 

. If a defendant in attachment replevies property levied on, or if he 
acknowledges service of the notice of the pendency of the attach- 
ment suit provided by law, a general judgment may be rendered 
against him. 

(a). An acknowledgment of service signed by one as attorney for de- 
fendant is prima facie warranted until the contrary appears. 

4. Where service has been had so as to warrant a general judgment in 
an attachment suit, it need not follow the attachment. 

(a). After such service and appearance thereunder, or after replevy, 
the action may proceed to a general judgment, although the attach: 
ment may fall by reason of irregularities. 


Practice in the Superior Court. Judgment. Attach- 
ment. Service. Before Judge Erwin. Hall Supqrior 
Court. September Term, 1879. 


On August 21st, 1878, Buice sued out an attach- 
ment against the Lowman Silver Mining Company, a 
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foreign corporation, for $192.50, returnable to Hall supe- 
rior court. 

On the same day this attachment was levied on the tract 
of land now in dispute. 

On August 22d; it was levied on certain personal prop- 
erty. 

On Angust 23d, the defendant gave a replevy bond, with 
A J. Comer as security, the bond being signed by the de- 
fendant, by J. J. Hayden, superintendent. 

On September 12th a notice of the pendency of the at- 
tachment and proceedings thereon was acknowledged on 
behalf of the defendant by 8S. C. Dunlap, as defendant’s at- 
torney. . 

At the September term, 1878, of court plaintiff filed his 
declaration on said attachment. This declaration was for 
the sum of one hundred and ninety-two dollars and fifty 
cents. The bill of particulars appeared to be for two hun- 
dred dollars and fifty cents. 

There was an amendment to the declaration increasing 
the amount claimed to $200.50 and changing the items in 
the bill, dated March Ist, 1879. On this amendment there 
was an acknowledgment of service dated March 1st, 1879, 
by S. C. Dunlap, defendant’s attorney. When presented 
to the court the body of the amendment appeared canceled, 
but the acknowledgment of service of the amendment was 
intact and the bill of particulars was for $200.50. No order 
appeared either allowing the amendment or directing it to 
be stricken. 

At the March term, 1879, the jury found a verdict in favor 
of the plaintiff for $200.50, and a general judgment for that 
sum was signed up against the defendant and security by or- 
der of the court. Upon this judgment the plaintiff's 7. 
fa. was issued April 2d, 1879, and levied on the tract of 
land in dispute. 

The Lowman Gold and Silver Mining Company claimea 
it. On the trial, the court dismissed the levy. Plaintiff 
moved for a new trial, which was refused, and he ex- 
cepted. 
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Marter & Perry, for plaintiff in error. 
Jasper N. Dorsey ; Samurt C. Dunuap, for defendant. 
JACKSON, Justice. 


The sheriff levied a fi. fa. in favor of the plaintiff in 
error against the Lowman Silver Mining Company, on a 
tract of Jand in Hall county as the property of defendant 
in fi. fa. The land was claimed by the Lowman Gold and 
Silver Mining Company, and when the issue was joined 
and the parties went to trial, the court dismissed the plain- 
tiff’s levy, and that is the error complained of, made in the 
shape of a motion for a new trial. 

1. Whilst we cannot exactly see why a motion for a new 
trial was made, as there was no verdict rendered to be set 
aside, yet the point is made that the levy should not have 
been dismissed, and that is a question for review here. 

2. Ought the levy to have been dismissed on the grounds 
appearing of record ¢ 

Those grounds are, first, that the judgment is for eight 
dollars too much, more than declared for. Secondly, that 
it is a general judgment to which the party was not entitled, 
the judgment being based upon an attachment, and thirdly, 
because the affidavit in attachment is only for $192.50, the 
bond is double that sum, and in such cases at least the ex- 
cess of the verdict and judgment over the eum attached for 
is fatal. 

If the judgment be general, the excess is a mere irregu- 
larity. 8 Ga., 114; 14 Zb., 589; 33 7d. 161; 33 Zé, 
596; 46 Zd., 454. 

3. The defendant replevied at least the personalty levied 
by attachment and gave bond for condemnation money, 
and by attorney at law acknowledged service. These or 
either of these acts gave the attaching creditor the right to 
a general judgment. Code, §§3309, 3319, 3328. The at- 
_torney at law had the power to acknowledge service, at least 
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until the contrary appeared. Code, §3337; 36 Ga., 108 ; 
39 Ib., 394. 

The judgment therefore is general and was legally made 
so. If general, the claimant could not attack it collaterally 
for the irregularity of being eight dollars over the amount 
declared on. 20 Ga., 94; 47 [b.,2%; Tharp vs. Tumlin, 
Pollard vs. King, \ast term, not yet reported. So that it 
was wrong to dismiss the levy because the judgment was 
too large—where the court below put the ruling. 

4. Nor should it have been dismissed on either of the 
other grounds. Claimant’s counsel contended that the at- 
tachment feature should appear in the judgment, even if 
general, in order to have the fi. fa. follow it and to desig- 
nate the property attached to be first levied, under sections 
3328 and 3329 of the Code; but we think not. The at- 
tachment may fall, and yet the action proceed if notice has 
been given, or even property replevied, perhaps—Code, 
§3309 ; 44 Ga., 454. And those sections cited, 3328-9, au 
thorize a general judgment without any addition thereto, or 
modification thereof, so that after notice and appearance, 
though affidavit and bond were so irregular that attachment 
fell, the suit by the declaration survived. 

On the whole, it is clear that the judgment is not void, but 
valid, the fi. fa. followed it and should have carried the case 
to the jury for trial on the facts. The judgment is re- 
versed because the levy was dismissed. 

Judgment reversed. 
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. In 1873 the Freedman’s Saving & Trust Company had authority un- 
der their amended charter to loan money secured by title to real es- 
tase. A deed made for such purpose conveyed title, and therefore a 
subsequent purchaser under execution against the grantor simply 
acquired the right remaining in such grantor, to-wit: to redeem by 
payment of the debt. 

. Evidence to show fraud in the making or procurement of the deeds 
constituting the chain of title from the F. 8. & 'T’. Co. to the de- 
fendant, was inadmissible unless notice thereof was shown to the 
latter. 

. A quit-claim deed from the original grantor to the purchasers from 
the F.'8. & T. Co., executed long after he had parted with his title, 
and an obligation back to him going to show that he had an interest 
in the land, were inadmissible as based upon no consideration and 
as totally irrelevant. 

A legal title and actual ownership in such grantor after he had con- 
veyed by deed to the F. 8S. & T. Co. cannot be shown by parol evi- 
dence. 

. The transfer by the grantor of the bond to reconvey from the F, 8. 

& T. Co. toanother, no matter with what object, could not affect 
the title of the party holding under the deed until the terms of the 
bond were complied with. 
The legal effect of the deed and bond to reconvey was for the court, 
and parol proof tending to show that they constituted a mortgage 
was properly excluded, the instruments being unambiguous, and 
no charge of fraud, accident or mistake being made. 

. A ground for new trial certified by the presiding judge not to be 
true, cannot be considered. 

. After the grantor parted with the title, no subsequent act of his 
with other parties, whether fraudulent or not, could affect such 
title, and therefore all evidence to show such fraud was properly ex- 
cluded. 

. It was not error for the court, after the question of law upon which 
the case must turn had been fully argued and the evidence closed, 
to announce to counsel that the principles involved had been settled 
in his mind, and then to read in the presence of the jury what he 
should charge. If counsel had new authorities to read, or addi- 
tional reasons to submit, it would be the duty of the court to hear 
him. 

10. The instructions of the court, and the refusals to charge, were in 
accordance with the principles herein announced. 

11. The verdict was in obedience to law, in conformity with the evi- 
dence, in harmony with the equity, and in strict accord with justice, 
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12. The principles of law governing a case, separately considered, are 
not changed, nor their power lessened, by massing the objections 
thereto together, and in their totality presenting them to the court. 


Corporations. Banks. Title. Mortgage. Debtor and 
creditor. Evidence. Contracts. New trial. Practice in 
the Supreme Court. Practice in the Superior Court. 
Before Judge Hittyer. Fulton Superior Court. Octo- 
ber Term, 1878. 


Reported in the opinion. 


Horxins & Guenn; Retmnsarvt & Hooks; 8S. Wet, 
for plaintiff in error. 


Marsuaty J. Ciarke, for defendant. 


Crawrorp, Justice. 


The plaintiff seeks to recover a lot of land in the city of 


Atlanta under the statutory form provided for such cases, 
and in support of his suit he submits in evidence to the 
jury deeds from James Atkins to R. 8S. Eggleston, dated 
December 9th, 1876, from Perkerson, the sheriff of Fulton 
county, to J. R. Wallace, dated March 4th, 1874, reciting 
that the land was sold under a ji. fa. in favor of J. R- 
Wallace, as the property of Eggleston, and then a deed 
from Wallace to himself. By Chamberlin, a witness, he 
showed that Catchings, the defendant, held under and 
through Eggleston, and was in possession when suit began. 
By Fowler and Bass, that when Wallace’s judgment was 
obtained Fowler had authority from Eggleston to sell the 
lot, and there rested his cause. 

The defendant supported his title by deed from Eggle- 
ston to the Freedman’s Savings and Trust Company, dated 
January 27th, 1873,a bond being given to reconvey to 
Eggleston upon the payment of the sum of $500.00 and 
interest, also a deed from three commissioners of the Freed- 
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man’s Savings and Trust Company to Chamberlin, Boynton 
& Co., dated April 24th, 1877, accompanied by certified 
transcripts from the treasury department of the United 
States showing title vested in them, and a deed from H. S. 
Johnson, a partner of the house of Chamberlin, Boynton 
& Co., to his partners as individuals, dated May 5th, 1877, 
and then a deed from the said Chamberlin and Boynton to 
Catchings, the defendant. 

Upon the testimony and the law as given in charge, the 
jury returned a verdict for the defendant, and the plaintiff 
moved a new trial for errors which he claimed to have been 
committed. 

1. The first assignment of error is that the court should 
have ruled out the deed from Eggleston to the Freedman’s 
Savings and Trust Company ; their bond to reconvey title 
to Eggleston upon the payment of the $500.00; the deed 
to Chamberlin, Boynton & Co.; also the certified copy of 
the manuscripts showing the authority of the commissioners 
to make the deed and transfer the note of Eggleston. 

The objection to this testimony nowhere appears to have 
been stated to the court below at the time when it was 
offered, nor in the motion for a new trial, but upon the ar- 
gument before us it is insisted that it was illegal because 
the Freedman’s Savings and Trust Company had no power 
under their charter to hold real estate, or accept it as secu- 
rity for loans, and therefore that the deed executed by 
Eggleston to the Freedman’s Savings and Trust Company 
was void. 

This company was chartered in 1865 with power “to re- 
ceive on deposit such sums of money as may be from time 
to time offered therefor by, or on behalf of, persons here- 
tofore held in slavery, or their descendants, inveeting the 
same in stocks, bonds, treasury notes, or other securities of 
the United States.” 

In the year 1870 their charter was amended “ by adding 
thereto at the end thereof the following words:” “ And to 
the extent of one-half in bonds or notes secured by mort- 
gage on real estate in double the value of the loan,” 
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This loan of $500.00 was made to Eggleston, and as a 
security for its payment the deed was executed and a bond 
given to reconvey upon the payment of the debt, the con- 
tract having been made and the deed executed in 1873, 
nearly three years after the amendment of their charter. 
If just such a contract had been made between two of the 
citizens of this state, we apprehend that there would be no 
division of opinion as to the exact legal rights of the 
parties. 

Corporations created by other states, and even by foreign 
nations, are recognized both by our laws and our courts, 
and no reason occurs to us why the same rights do not at- 
tach to this that would to any other. 

Since 1871 certainly, and perhaps before, whenever any 
person conveyed real estate by deed, to secure the payment 
of a debt, and received a bond for titles back, conditioned 
that upon the payment of the debt the land should be re- 
conveyed, such conveyance passed the title of such property 
for that purpose to the grantee, the estate remaining in 
the grantor being purely equitable, and consisting of his 
riglit to redeem the legal title on the payment of the money. 
It is an equitable mortgage in fact and effect, and until the 
grantor puts himself in position to claim the benefit of his 
equity of redemption, he cannot defeat the rights arising 
to others under his contract. 

A purchaser of his interest at sheriffs sale stands in no 
better relation to itthan he did; he too must pay the money 
before he can claim the land. This has been ruled in the 
54 Ga., 45; 55 b., 650, 412, 691; 57 Zd., 601. And in 
the 59 Ga., 507, it was held, Justice Bleckley pronouncing 
the opinion, that this was the law prior to the act of 1871. 
It would seem, therefore, that no question could be better 
settled. 

2. That the court erred in not allowing the introduction 
of evidence going to show fraud in the procurement and 
making of the deeds by the Freedman’s Savings and Trust 
Company, or their agents or attorneys, or any one holding 
under them, without first bringing it home to defendant, 
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especially when the plaintiff held under a sheriff's deed, 
and the judgment was upon a debt existing before the sale 
of the land to the Freedman’s Savings and Trust Company 
by Eggleston. 

The record shows that no evidence was offered to show 
fraud in the procurement or making of the deed, and that 
the opportunity tu establish fraud in the defendant, or 
those under whom she claimed, if notice thereof were 
brought home to her knowledge, was extended to the plain- 
tiff. This being the fact, we think that the second ground 
was properly overruled. 

3. Because the court ruled out a quit claim deed from 
Eggleston to Chamberlin, Boynton & Co., and an obliga- 
tion back to Eggleston, going to show that he had an inter- 
est in the land, there being a consideration expressed, and 
an agreement with Eggleston touching the same. 

The testimony shows that this deed was made long after 
Eggleston had parted with his title; that there was no con- 
sideration paid for it, whilst the obligation was nothing but 
an agreement to look to the land alone for the payment of 
the debt. 

Under the view which we have taken of the original 
transaction, and the relative rights of the parties, the intro- 
duction of this deed could not have changed in any degree 
the effect thereof, and it was properly excluded. 

4. Because the court would not permit the plaintiff te 
show by parol evidence that Eggleston was the actwal owner 
of the land at the time that the judgment was obtained and 
the sale made. 

A legal title and ownership to land cannot be shown in 
that way. 

5. Because the court refused to allow testimony to show 
that the bond for titles to Eggleston was fraudulently trans- 
ferred to Allen, to defeat the judgment under which the 
land was sold. 

The transfer of this bond to Allen or any one else, could 
not affect the title of the party holding the deed, until the 
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terms of the bond were complied with, and the rights of 
the owners of the land secured, hence there was no error in 
this ruling of the court. 

6. Because the court erred in not allowing plaintiff to 
show by parol proof, that the deed from Eggleston was 
nothing but a mortgage to secure the $500.00, and was so 
understood. 

All the title papers were in proof, had been offered and 
received, they were without ambiguities, and without the 
charge of fraud, accident or mistake, hence their legal force, 
intent and effect were questions for the cou't alone, and 
parol proof was inadmissible. Questions of construction are 
for the court, ambiguities, fraud, ete., are for the jury. 

7. This ground not being verified by the court, but on 
the contrary certified to be erroneous, cannot be considered. 

8. That the court held that the plaintiff could introduce 
no testimony to prove fraud that took place after the sale of 
the land to the F.S. & T. Co., unless a tender of payment 
was made. 

When the deed was given by Eggleston to the F. 8. & T. 
Co., no act of his thereafter with other parties could affect 
the rights of the company, or change the title, or render an 
original legal transaction fraudulent, which was not so at 
the time, and the ruling of the court was therefore right 
as to the admissibility of such testimony. 

9. The error complained of in this ground is, that after 
the testimony had closed, the court announced to counsel 
that the questions of law involved in this case had been set- 
tled in his mind, and then read in the presence of the jury 
what he should charge. 

Where the questions of law arising under the evidence in 
a cause, and upon which the verdict must inevitably turn, 
have been presented, fully argued and ruled upon during the 
progress of the trial, we can see no objection to the court’s 
stating to the counsel how and in what manner he will in- 
struct the jury thereon, thus saving needless argument and 
unnecessary delay. Of course if the counsel were to notify 
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the judge that he had new authorities to read, or additional 
reasons to submit, it would be the duty of the court to hear 
him, and doubtless this would always be done. 

10. Because the court refused to give in charge to the jury 
certain written requests asked for by plaintiff's counsel. 
We think that the first of these was substantially given, 
that the second and third were properly refused under the 
law and the proofs, whilst the fourth was rendered unnec- 
essary by plaintiff's amending his description of the lot to 
correspond with the deeds. 

11. Because the court erred in charging the jury—that if 
Eggleston, before the judgment was obtained against him, 
had bona fide given a deed to the Freedman’s Savings & 
Trust Company to secure the payment of a loan of $500.00, 
neither Eggleston himself nor Kieth, who claims under him, 
can recover without first paying the debt, or tendering the 
money. This was a proper charge, as we have endeavored 
to show under the first assignment of error. 

12. Because the verdict was contrary to law, the evidence, 
the equity and justice of the case. In our judgment the 
verdict was in obedience to law, in conformity with the ev- 
idence, in harmony with the equity, and in strict accord 
with its justice. 

13. This ground is disposed of by the ruling in the 5th, 
and need not be repeated here. 

14. The substance of this ground is, that the court erred 
in rejecting parol proof going to show that the land actu- 
ally belonged to Eggleston when it was sold under the 7. fa., 
and that the deed was only treated as a mortgage by the 
Freedman’s Savings & Trust Company, that Wallace was 
put in possession, and that the transfer of the bond was a 
fraud, that Eggleston was insolvent, that he was not a negro 
but a white man, that the company was not authorized to 
make the contract, and that suit was brought on the prom- 
issory note. 

This broad exception it seems, was intended to include 


the whole line of the plaintiffs right to recover the land in 
V 64—49 
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dispute, arising both under the law and the evidence, that 
which had been rejected and that which had been admitted. 
The opinion of this court is that the principles of law gov- 
erning a case separately considered are not changed, nor 
their power lessened, by massing the objections thereto to- 
gether, and in their totality presenting them to the court. 

Having disposed of all the exceptions, it would not be 
travelling out of the record to say, that the rights of the 
plaintiff in this suit are clear and indisputable, and his rem- 
edies now are ainple for their enforcement, but he has not 
availed himself thereof by this proceeding. 

Let the judgment stand affirmed. 


Scott vs. MoDanrgt. 


1. Where the certificate of the judge of the county court is that “* pe- 
titioner has paid the costs in the above case, as follows,” naming 
items, the certiorari will not be dismissed because the certificate did 
not show tbat all costs had been paid. 

. When the error complained of turns upon a ruling based on the in- 
spection by the court of a set of interrogatories used upon the trial, 
the certiorari wili not be dismissed because the original interrogato- 
ries and answers were attached to the petition. 

. Commissioners are officers of court for the purpose of taking testi- 
mony, und the presumption is that they performed their duty by 
having the answers written by a competent person. Nor is this pre- 
sumption rebutted, so as to require the rejection of the interrogato- 
ries, by a mere inspection of them, without more, although the hand- 
writing in the body of the answers, the signatures of the commis- 
sioners and that of the witness, may each appear to be different. 
We know of no law to prevent the employment by commissioners 
of some disinterested person to do the clerical work of transcribing 
the answers. 


Certiorari. Interrogatories. Evidence. Presumption. 
Practice in the Superior Court. Before Judge Spzsxs, 
Rockdale Superior Court. August Adjourned Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that defendant in certiorari moved to dismiss 
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the case because the certificate of the eounty judge did not 
show that all costs had been paid ; because the original in- 
terrogatories and answers sued out in the county court for 
Scott were attached to the petition for certiorard; and 
because a new trial had been granted in said cause before. 
The motion was overruled. The certificate of the county 
judge is that petitioner “has paid the costs in the above 
ease, as follows :” (naming items for trial, issuing commis- 
sions and subpanas). 


Warner, Chief Justice. 


This case comes before this court on a bill of exceptions 
to the judgment of the court below in overruling the de- 
fendant’s motion to dismiss the plaintiff's certiorari on the 
grounds therein stated, and in sustaining the same on the 
ground set forth in the judgment of the court as contained 
in the record. 

1,2. There was no error in overruling the defendant's 
motion to disiniss the certiorart. 

3. It appears from the record and bill of exceptions, that 
on the trial of the case in the county court, a set of inter- 
rogatories for a witness by the name of Scott was offered to 
be read in evidence by the plaintiff (which interrogatories 
had been taken out by the defendant) when the defendant 
objected to the reading of the same on the ground that the 
answers were not written by either of the commissioners 
nor by the witness with their consent. The county court 
overruled the objection, and the defendant sued out a cer- 
tiorart, and on the hearing thereof in the superior court 
the court sustained the certiorari upon that ground and 
ordered a new trial, the court deciding the question as ap- 
pears in its judgment “by inspection of the answers.” 
The answers of the witness appear to have been taken be- 
fore the commissioners, signed by the witness, and attested by 
them in due form as required by law. Witnesses may write 
out their own answers in the presence of the commission- 
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ers and by their consent, but in no other way shall they 
(the witnesses) prepare the same. Code, §3887. The com- 
missioners were the officers of the court for the purpose of 
having the interrogatories properly executed, and the legal 
presumption is that they performed their duty in that re- 
spect, especially in this case when they were selected by the 
party who now objects to their action as to the manner in 
which the interrogatories were executed, and the impor- 
tant practical question is, whether that legal presumption 
can be rebutted by the mere inspection of the answers of 
the witness, his signature thereto, and the signature of the 
commissioners, without any other evidence. The court be- 
low held that the county court erred in allowing the an- 
swers to be read, because from its inspection of the an- 
swers the same were not written either by the commis- 
sioners, nor by the witness. We are not aware of any law 
which prohibits the commissioners from employing a disin- 
terested person as a clerk to write the answers of a wit- 
ness examined before them, and to authorize justice courts, 
county courts, or any other court, to assume, by mere im- 
spection, without other evidence, that the commissioners 
had violated their duty and the provisions of the 3883d and 
3884th sections of the Code, would be in our judgment to 
establish a dangerous practice ; therefore the sustaining of 
the certiorari on the ground as set forth in the record was 
error. This not being a motion for new trial, our judg- 
ment is confined to the errors alleged in the bill of excep- 
tions. 

Let the judgment of the court below be reversed. 
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Warigut, comptroller-general, e¢ al. vs. Tox SourHwxsTERN 
Rattroap Company. 


1. Where any ministerial officer of the state is attempting to collect 
money out of a person, natural or artificial, under the forms of law, 
but without any valid constitutional law to authorize the process he 
uses and calls an execution for taxes, it is the duty of the courts, on 
a proper case made, to arrest the proceeding in some of the modes 
known to the law, and afford relief to the party complaining. 

. Equity has jurisdiction to interfere in behalf of the railroad company 
on the following grounds: first, because exactions are pressed upon 
it, in the form of annual taxes, inconsistent with and violative of its 
chartered rights, and destructive of its franchise; secondly, because 
the exactions might be repeated if these are successful, and suits 
and costs be multiplied; thirdly, because it was misled by the action 
of the comptroller and a legal fraud perpetrated upon it; fourtbly, 
because of mistake caused by the defendant’s conduct ; and fifthly, 
because the numerous questions made as to different parts of the 
road, and the liability of each portion or branch, most of them 
dependent for adjudication on separate charters and amendments, 
and other questions in respect to other items of property in and out 
of this state, and in what degree or how connected with this road, 
and whether liable or not to be taxed, make the case complicated 
to a degree that a court of equity can better unravel it than a court 
of law. 

. Tax executions having been issued against the railroad and levied 
upon property in Bibb county, by the sheriff thereof, and the prin- 
cipal office of the road being in that county, the superior court 
thereof had jurisdiction of a bill to enjoin the collection of the fi. fas. 
That another railroad, the principal office of which was elsewhere, 
had leased that road and agreed to pay its taxes, would not alter the 
case. 

. Under the facts of the case, it is apparent that to collect the tax 
upon the entire property of the railroad, without regard to the limi- 
tations cf its charter, would be unconstitutional, and the chancellor 
was right to enjoin further proceedings until the final hearing of 
the case. 

(a). The status of the various parts of the road as to taxation defined. 

5. Whilst the words in limiting the taxing power of the state are very 
broad in the original charter of 1845, the limitation covering the 
said railway and its appurtenances and all property therewith con- 
nected, yet, under the rules for the construction of such grants, they 
will not be construed to embrace real estate other than that the 
continuous use of which is necessary for the road—that is, that lying 
each side of its track, and that covered by its depots, yards and 
shops and other places necessary to the full exercise of its franchise. 
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(a). Stock in the company’s own road held by itself, or in other roads 
in this state, whose charters limit or exempt taxation thereon, and 
whose income is taxed, is not liable; and stock held by the company 
in railroads without the limits of this state is not taxable here. 

(6). Bonds, notes, or other mere evidences of debt, unless they form 
part of the income of the road, are subject to the ordinary rates of 
taxation. So, also, water-craft belonging to the company in 1876 
and 1877. 

. The company has acted in good faith, has offered to do equity, was 

misled by the officer of the state, and has not lost its rights by its 
own laches; therefore this is not a case to warrant the enforcement 
of penalties for default. 
As the company owes the state tax on part of its property, not cov- 
ered by the limitations in its charter, it would seem equitable that 
it should pay interest at least from the time the tax was claimed by 
the officers of the state. 


Injunction. Tax. Constitutional law. Railroads. Laws. 
Stock. Before Judge Simmons. Bibb County. At Cham- 
bers. December 22nd, 1879. 


Reported in the decision. 


R. N. Ety, attorney-general; R. Toomss, for plaintiffs in 
error. 


A. R. Lawton; Lyon & Gresuam, for defendant. 


JACKSON, Justice. 


The Southwestern Railroad Company brought their bill 
in equity against Wright, the comptroller-general of the 
state, and Cherry, the sheriff of Bibb county, to restrain 
them from the collection of certain fi. fas. for taxes, pur- 
porting to be legally due the state for the years 1876 and 
1877, but alleged in the bill to be unconstitutional and wholly 
illegal and void. The chancellor granted the injunction, 
and the defendants excepted. 

The executions are each for some twenty odd thousand 
dollars, and for penalties for failure to return and pay taxes, 
each in three times the amount of the tax alleged to be due, 
the exact amount being for the year 1876 $26,642.29-100 
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and for penalty $79,926,30-100, and for the year 1877 $28,- 
203,29-100, and for penalty $84,609,87-100. 

They were issued by the comptroller-general on the 3d 
of December, 1877, on assessments made by him of the 
value of all the property of the company, based upon re- 
turns of the company for the years, and made in the years, 
1874 and 1875. The tax is on the entire road-bed, bridges, 
iron, locomotives—everything belonging to the railroad 
company as contained in the returns and valuations made 
in 1874 and 1875, and for three times that sum for penalty ; 
in the aggregate, over twu hundred thousand dollars. The 
tax is at the same rate per cent. ad valorem as the property 
of all the people of the state is taxed, without regard to 
any limitation thereon in the charter of the company, and 
the executions are levied on the depot and other railroad 
property of the company in the city of Macon and county 
of Bibb. To these tax executions the company filed affi- 
davits of illegality under the act of 1874, renewed in 1875, 
and in 1876, which provided that on certain conditions pre- 
cedent being complied with, these affidavits of illegality 
might be taken, returned to the superior court of Fulton 
county, and appealed by biil of exceptions to this court. 
This was attempted to be done, but no full and complete 
returns having been made as contemplated by the act of 
1874 as one of the conditions precedent, this court dis- 
missed the illegalities. See pamphlet report, February 9th, 
1879, p. 74. 

In the opinion or syllabus thereof so ordering the affida- 
vits of illegality to be dismissed, the court intimates that 
owing to the apparent intricacies and complications of the 
case of this company, its more appropriate and complete 
remedy would be in equity. So we have now before us 
this bill in equity seeking to restrain the sheriff of Bibb 
county and the comptroller-general from further prosecu- 
ting the executions and levies alleged to be wholly uncon- 
stitutional and void. 

It is substantially alleged in the bill that complainant 
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failed tu make the full returns required by the act of 1874, 
in order to have the affidavits of illegality tried, because it 
was misled by the action and conduct of the comptroller. 
general himself—that tax executions, like these for 1876 
and 1877 now being pressed against the company, were 
issued for 1874 and 1875, and the questions. of their validity 
were tested before the superior court of Fulton county 
under the act of 1874, full returns having been then made 
pursuant to that act; that the case was taken thence to this 
court, and hence to the supreme court of the United States, 
where it was adjudicated that the execution for 1874, just 
like these, was illegal and void, in that it impaired the obli- 
gation of the contract made between the state and the com- 
pany in respect to taxation and set out in the company’s 
charter—the state having therein obligated herself not to 
impose on the company a higher tax than one-half of one 
per cent. on its net income; that the comptroller-general, 
after this judgment of the supreme court of the United 
States, was of the same opinion with the complainant, that 
the liability of the company for taxes beyond the limit 
fixed in its charter was settled, and so believing sent to 
complainant a schedule of returns to be made by it, em- 
bracing only its gross and net income, so as to have the 
company taxed according to its charter; that it made its 
returns for 1876 and 1877 in accordance with the schedule 
so sent it and the instructions thus given it by the comp- 
troller-general, and paid all the taxes required by that officer 
and by the law for said years 1876 and 1877, for which it 
has the said officer’s official receipt ; that things moved on 
smoothly in this way, complainant not dreaming that it was 
liable for more. taxes, until the 3rd of December, 1877, 
when said executions for these large sums, and penalties 
for not making the full returns, were, to its amazement, 
issued by the comptroller-general and levied upon its prop- 
erty in Macon without notice or warning; that the comp- 
troller-general had prior to that time, ever since the act re- 
quiring full returns to be made by it and other companies, 
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sent to complainant a schedule of those returns, and after 
this decision of the supreme court of the United States, 
changed that full schedule, and sent out to complainant 
that which it filled up and returned ; that this misled com- 
plainant, and the subsequent issue of the executions taxing 
all its property, in connection with the conduct of the 
comptroller before recited, operated as a great hardship and 
fraud upon the complainant; that these executions would 
not have been issued by the comptroller-general, who abso- 
lutely refused to do so, but for the following executive 
order from the governor of the state : 
“STATE OF GEORGIA, EXECUTIVE DEPARTMENT, 
“ATLANTA, Ga., December 3d, 1877. 


‘Ordered, that the comptroller-general issue execution for unpaid 
taxes due the state against such railroad companies as may be desig- 
nated by Robert Toombs, attorney for the state, and the attorney- 


general. 
(Signed) “‘ALFRED H. CoLquitt, Governor. 


“By the Governor: 

“J. W. Warren, Sec. Hx. Dep't,” 

That thereupon, under the instructions of said attorneys, 
and in obedience to said order, they were issued, and are 
therefore not the act of the comptroller-general, but the 
act of the said counsel of the state ; that all legal taxes have 
been paid; that the property levied on, to-wit: the offices 
and depot and other property in Macon, is exempt from 
the tax, being appurtenances to the road absolutely neces- 
sary to use the franchise granted it for the public benefit 
and its own chartered contract with the state, and if these 
taxes are enforced in the manner and to the extent threat- 
ened, its entire franchise will be destroyed and rendered 
worthless. Therefore the prayer is that the sheriff and the 
comptroller-general be restrained from further pressing the 
ji. fas. and levies made on the company’s property, they 
being for no constitutional, legal and valid tax, but for ex- 
actions violative both of the constitution of the United 
States and of the state of Georgia, and illegal and void. 

To this bill, thus briefly epitomized, the comptroller gen- 
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eral Wright, Goldsmith who issued the executions being 
no longer in office, replied by answer that the superior court 
of Bibb county asa court of chancery and the judge thereof 
as chancellor, had no jurisdiction of said suit, and that 
the same should be dismissed—that the common law rem- 
edy provided by statute, the act of 1874, was complete and 
failed by reason of complainant’s laches—that neither com- 
plainant nor the comptroller-general, nor the sheriff had 
any interest in the case. Complainant had none, because 
the Central Railroad & Banking Company had leased its 
road and bargained to pay its taxes—the sheriff had none, 
because he was a mere executive officer, levying according 
to official duty, and the comptroller-general had none, being 
also a mere officer of the state, and that the entire thing, 
stripped of disguise, was an attempt to evade the prohibi- 
tion against judicial interference with the collection of state 
taxes—the state being the real party in interest, and espe- 
cially is the Bibb county superior court without jurisdiction, 
because no substantial relief is prayed for against any de- 
fendant resident therein—that the United States supreme 
court did not conclude the right of the state to tax this 
company for much of its property, because such property 
was not the railroad-track, nor iron, nor any other thing 
“appurtenant to the road or connected therewith,” in the 
sense of these words as used in the charter, and that the 
legal taxes should be paid at any rate before the company 
could be heard to set up any defense to that which it alleged 
was illegal, and that, to say the least, much of the property 
was liable and the tax levied thereon was legal and consti- 
tutional, and had not been paid or offered to be paid. 

1. These are substantially the issues made in this important 
litigation, and we have endeavored to give to them that con- 
sideration which they merit, and apply the law as we un- 
derstand it to all the issues made by the pleadings. First, 
had the chancellor sitting for Bibb county and exercising 
equity powers therein, jurisdiction to grant the injunction 
prayed for? 
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The Code, section 3668, declares that “no replevin shall 
lie nor any judicial interference be had in any levy or dis- 
tress for taxes under the provisions of this Code, but the 
party injured shall be left to his proper remedy in any 
court of law having jurisdiction thereof.” This section is 
codified from the tax act of 1804, Cobb’s Dig., page 1051, 
where these words are found: “And no replevin shall lie, 
or any judicial interference be had in any levy or distress 
for taxes under this law, but the party injured be left to his 
own proper remedy in any court of law.” 

The plain meaning of these words, as used in the act of 
1804, is that the courts shall not interfere with the col- 
lection of taxes imposed by that law. The words are “un- 
der this law;” if not imposed “ under that law,” then the 
inference is that there may be interference by the judiciary. 
In other words, if that law authorize any tax, its collection 
by levy and distress shall not be hindered; but if that law 
does not authorize the tax, then it may be hindered by the 
courts. And so it has been ruled by this court. 

In Vanover vs. The Inferior Court et al., 27 Ga., 355, 
Judge Lumpxw, after laying down the general rule that 
the 21st section of the act of 1804, above quoted, does not 
apply to municipal corporations and counties in their levy 
of taxes, uses this language: “ But apart from this plain and 
palpable view of the case, the prohibition applies only to 
taxes properly laid under the act of 1804, and acts amenda- 
tory thereof. But suppose, as in this case, the inferior 
court assumes jurisdiction to levy a tax without authority 
of law to do so, or the ministerial officers of the state un- 
dertake to collect a tax on property, not only not taxable, 
but expressly exempt from taxation, would not the courts ar- 
rest such an attempt, that not being a tax authorized by the 
act of 1804, or any subsequent statute amendatory thereof ¢ 
Most clearly. We hope the profession and the public will 
apprehend this distinction, and that there will be less doubt 
and confusion upon this subject.” 

It will thus be seen that if the tax were laid upon property 
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not taxable, and especially if it be exempt from taxation, 
the courts would “most clearly,” to use Chief Justice 
Lumpxin’s words, “ arrest ” such an attempt. 

The same construction precisely has been given to sec- 
tion 3668 of the Code above cited, which indeed is but the 
21st section of the act of 1804, applied to taxes laid in the 
Code and amendments thereof. In the case of Barlow 
et al. vs. The Ordinary of Sumter County, 47 Ga., 6438, 
Chief Justice Warner uses this language: “ Section 3618 
(now 3668) of the Code declares that no replevin shall lie, 
nor any judicial interference be had in any levy or dis- 
tress for taxes under the provisions of this Code, but the 
money sought to be collected in this case is not for any tax 
legally imposed under any provision of this Code, or any 
other Code, which in law would bind the people of Sumter 
county to pay it, and the defendants, as securities of the tax 
collector, to refund it.” 

So that it seems clear, from these adjudications, that the 
construction put upon the act of 1804, and the Code on 
the subject of judicial interference, is that if the tax be im- 
posed upon property not exempt, or on property upon 
which a tax might constitutionally and legally be laid, and 
if it were authorized by the constitution and laws of the 
state, and thus became a valid law and a tax due the state, 
then there could be no judicial interference ; but if the act 
under which the ministerial officer of the state was pro- 
ceeding were unconstitutional, by reason of the property be- 
ing exempted by contract from taxation or otherwise, then 
the judiciary should interpose and arrest the collection. 

So in White vs. The State, 51 Ga., 254, Judge McCay 
expresses great doubt of the constitutionality of the immu- 
nity from judicial interference on the part of the state, and 
the court refuses to extend it. 

Again, in City of Athens vs. Long et al., 54 Ga., 33, the 
same judge uses this language: “The general rule that it 
is not competent for the judicial department of the govern- 
ment to interfere with the legislative department in the ex- 
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ercise of the taxing power, except in cases where it is at- 
tempted to violate the prohibitions of the constitution, is 
undeniable.” Thus it seems in his judgment that the 
courts should arrest an unconstitutional exaction, though 
authorized by the legislature, if that body violated the con- 
stitution. 

So also in Decker et al. vs. McGowan, 59 Ga., 806, Judge 
Bieckey says: “ It is certain that asa general rule judi- 
cial interference with the collection of state taxes, is for- 
bidden (citing authorities). Perhaps there is not, save in 
instances expressly provided for by the statute, a single 
real exception to the rule, properly understood, the so- 
called exceptions being only apparent. Nothing isa tax 
but what has the nature of a tax, and is imposed by 
some law. For an officer to exact money under the 
name of a tax, when there is no law to warrant the exac- 
tion, is not an attempt to collect taxes, but an attempt to 
collect something else ; and the rule which excludes inter- 
ference in the collection of taxes doesnot apply.” And he 
goes on and applies this test: “ Conceding all the elements 
of fact to be as the officer decides them to be, or as favor- 
able to him as possible, would his action be legal or illegal ? 
If legal, no interference ; if illegal, interference to the ex- 
tent necessary for the citizen’s protection.” 

Still on the same line of distinction, drawn by Chief 
Justice Lumpkin in 27 Ga., and the cases of The Georgia 
Mutual Loan Association et al. vs. McGowan et al., and 
Burke et al. vs. Speer, in 59 Ga., pages 811 and 353, follow 
in the same direction. 

And so also does 60 Ga., 505, the case of Miller vs. Wil- 
son, where it is held that “in the absence of explicit lan- 
guage clearly expressing the will of the legislature to tax 
the bonds of the state, the general assembly will not be 
presumed to have passed upon so grave a question of pub- 
lic policy from the use of general words, especially when 
like words have been employed in former acts, and the ex- 
ecutive department has never construed them to embrace 
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state bonds; therefore the tax act of 1877 empowering and 
authorizing ‘the governor, with the assistance of the comp- 
troller-general, to assess and levy a tax upon the taxable 
property of the state, cannot be legally construed to an- 
thorize a tax upon the bonds of the state.” In the same 
case it is said that “no point has been made upon the ques- 
tion of judicial interference with the collection of taxes 
under section 3668 of the Code; and inasmuch as the case 
involves no question of fact at all, but is one of pure law, 
this court will not itself, of its own mere motion, decline 
to exercise jurisdiction. Indeed it might well be doubted 
whether under the constitution, either of 1868 or 1877, it 
could decline to pass upon a question of pure law.” 

By reference to those constitutions it will be seen that 
our fundamental law declares: “ Legislative acts in viola- 
tion of this constitution, or the constitution of the United 
States, are void, and the judiciary shall so declare them.” 
Cons. 1877, art. 1, sec. iv. par. ii; Cons. 1868, art. 1, sec. 
XXxXii. 

It is difficult to see how the judiciary is to declare an act 
unconstitutionally imposing a tax on the citizen void, if 
the citizen has no right to appeal to the courts, and the 
courts no power to interfere. Courts can only act on cases 
brought before them, and if they cannot be brought before 
them in some way, these words of the constitution are mere 
mockery. 

It seems to us, therefore, clear, that where any minister- 
ia! officer of the state is attempting to collect money out of 
a citizen, or a person natural or artificial, under the forms of 
law, but without any valid constitutional law to authorize 
the process he uses and calls an execution for taxes, it is the 
duty of the courts, on a proper case made, to arrest the pro- 
ceeding in some of the modes known to the law, and afford 
relief to the party complaining. 

And the general assembly in 1874, when it began a 
system of more thorough investigation into the taxes paid by 
railroad companies, and when itself seemed doubtful of the 
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extent of its powers under the contract made with these 
companies in their charters, recognized that simple justice 
required some mode of testing before the courts the con- 
stitutional and legal rights of these corporations, and pro- - 
vided a remedy. That remedy furnished a court and the 
means of reaching it, wherein law and fact could be exam- 
ined, and full justice be done. Therefore it cannot be said 
that our state has been so unjust as to empower her minis- 
terial officers to extort money from any person entitled to 
her protection, without giving that person a remedy, if the 
officer were proceeding against the fundamental law of the 
state. 

This company used this remedy, and tested the main 
question made in the record, by affidavit of illegality to a 
similar tax levied on its property in 1874 ; and it was pre- 
vented or misled by the acts of the comptroller-general in 
transmitting to it a different schedule or form of returns, 
after it had gained the case made before, from using the 
same remedy to test this proceeding for 1876 and 1877. It 
cannot be fairly said in a court of equity that it was the 
laches of the company that it did not comply. It certainly 
was not negligence unmixed with fault in the comptroller. 
It was misled by his official act. If it made a mistake, the 
mistake was caused by the change of the form of its return 
sent it by the comptroller-general, and surely equity will 
relieve against a mistake so superinduced. It is remediless 
now under the mode provided by the act of 1874. It has 
no remedy at law as the case now stands. It cannot make 
now the return required to have been made in 1876 and 
1877, because the time has passed ; and if it has any remedy 
it is in equity. 

Besides, this court at the very time and in the very act 
of dismissing the case at law, because it had not complied 
with the conditions required by the statute, which alone 
gave the superior court of Fulton jurisdiction, announced 
that it had a remedy in equity, and from the nature of the 
case it was more complete than at law. The complainant 
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might well add to its charge of being misled by the comp- 
troller-general, the charge of being ‘misled by this court, 
if we should hold that equity could not give it any relief. 
2. We hold that it had the right to relief in equity. First, 
because exactions are pressed upon it,in the form of annual 
taxes, inconsistent with and violative of its chartered rights, 
and destructive of its franchise ; secondly, because the ex- 
actions might be repeated if these are successful, and suits 
and costs be multiplied ; thirdly, because it was misled by 
the action of the comptroller, and a legal fraud perpetrated 
upon it; fourthly, because of mistake caused by the defend- 
ant’s conduct ; and fifthly, because the numerous questions 
made as to different parts of the road and the liability of 
each portion or branch, most of them dependent for adjudi- 
' eation on separate charters and amendments, and other 
questions in respect to other items of property in and out 
of this state, and in what degree or how connected with 
this road, and whether liable or not to be taxed, make the 
case complicated to a degree that a court of equity can 
better unravel it than a court of law. And more than all, 
because the process of injunction seems necessary to arrest 
what appears to be an unconstitutional exaction. Bur- 
roughs on Tax., 363, note and cases cited ; 92 U.S., 575. 
3. If equity has jurisdiction, in what county shall the 
bill be filed? The levy is made on property in Bibb; the 
wrong, if it be a wrong, is about to be perpetrated in Bibb ; 
the sheriff of that county is the agent used to perpetrate 
that wrong ; the executions are issued against the company 
whose chief place of business and principal office is in Bibb ; 
the effort is made to collect the alleged taxes from this com- 
plainant and not from the Central Railroad & Banking 
Company ; and though that company be bound by contract 
with the complainant to pay those taxes, still that does not 
release the complainant, the Southwestern Railroad Com- 
pany, from its higher obligation to the state to pay those 
taxes, if legal ; nor does it exempt the property levied on 
from being subject to taxes by the state if legally imposed ; 
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the state cannot herself be sued, and the only two ministerial 
officers she has, who are illegally attempting this wrong in 
her name, are the sheriff of Bibb and the comptroller-gene- 
ral of Fulton, and against these officers alone can any re- 
lief at all be had; and the bill must needs be brought 
either in Fulton or in Bib», and the levy being made on 
property in Bibb, and the sheriff residing there, the court of 
chancery there is the better entitled to the jurisdiction. 

4. It thus being shown that equity has“ jurisdiction, and 
that the chancery court of Bibb county is the court which 
has the better right to exercise it, we} are brought to the 
consideration of the merits of the case. 

Was the chancellor right to grant the injunction ¢ 

The tax is imposed on the entire property of the com- 
pany, without regard to the restriction on taxation speci- 
fied in its charter, and in the teeth of the principle decided 
by the supreme court of the United States, whose judg- 
ment was made the judgment of this court, and trans- 
mitted to the superior court of Fulton county for further 
proceedings. The principle thereby ruled covers certainly 
the much larger part of the property of this road as exempt 
from taxation, except as limited {in the charter, and which 
has been paid for both years 1876 and 1877. Yet these 
heavy taxes, with these heavier penalties, are sought to be 
forced in the name of the state out of this company illegally 
and unconstitutioually by these two officers, contrary too 
to the spirit of the legislation of this state as shown in its 
desire to have the questions fairly tested by the highest 
eourts of the country, and contrary to its owm constitution 
and to that of the United States, and the executions are levied 
upon the very forehead—the marrow—of the property 
which is exempted by that judgment. 

If equity has jurisdiction and an injunction can ever be 
granted in a case of this sort, where under color of tax 
process illegal exactions are made upon a corporate body, 
surely that case is before uns here. Therefore we think that 


the chancellor did not err in applying it to these executione, 
Vero 
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ean be had fairly and fully on the final hearing, and a de- 
cree be made settling the rights and obligations of the com- 
plainants—those items of property on which it is, and those 
on which it is not, liable to be taxed ad valorem. 

It admits its liability to pay nothing more than it has 
paid. Hence, it cannot tender any sum as due; but it 
‘offers to pay whatever may be found to be due according to 
law. This, we think, is a substantial compliance with the 
rule in equity which requires suitors in her forum to do 
‘equity, and therefore to pay what is owing before the com- 
plainant is entitled to relief in regard to what is not due. 

We think too that on the hearing complete relief should 
be affoided, and the whole matter be investigated to ascer- 
tain precisely what property of the company should be 
taxed and what should not be taxed—or in other words, 
what has paid its tax and what has not—or what is covered 
by the charter and what not. And in order to facilitate 
the trial, or a settlement if desired before trial, we will in- 
dicate our opinion in regard to these matters now. 

(a.) We think that the portion of the new Southwestern 
Railroad, known as the former Muscogee Railroad, from Col- 
umbus to Butler, is not liable to be taxed beyond the limi- 
tation fixed in its charter, it being covered by the supreme 
court decision.—92 U.S., 665. That the road from Fort 
Valley to Butler is not liable further than fixed in the char- 
ter, because the words authorizing the extension to Butler, 
or Wolf Pen as then called, exonerate the extension from 
further taxation—those words being: “ That all the rights, 
privileges and powers whatsoever, heretofore granted to the 
Southwestern Railroad Company, shall extend over the rail- 
road hereby authorized to be built.” This confers on the 
extension every right and privilege which the Southwestern 
Company had, and among the most valuable of these rights 
and privileges is the right and privilege to be exempt from 
taxation beyond “one-half of one per cent. on its net an- 
nual income.” 





FEBRUARY TERM, 1880. 79T 


es Wright, comptroller-general, e¢ al. vs. The Southwestern Railroad Co. 





That the road from Fort Valley to Perry is not in this 
litigation and cannot be brought in, because the tax execu- 
tion is not issued against the Southwestern Company, and 
that company has not, and could not, enjoin that process 
against another company, to-wit: the Fort Valley and Haw- 
kinsville Company. 

That the main line of road as authorized to be built ex- 
tends from Macon to Fort Gaines, and is exempt from tax- 
ation except as limited in its charter, the entire line through. 
We construe the franchise to build the road “ to some point 
intermediate between Albany and Fort Gaines, or to any 
point or points upon the Flint and Chattahoochee rivers 
below Albany and Fort Gaines, to be agreed upon by the 
company, from which point the said company may build 
branch railroads to Albany and Fort Gaines,” contained in 
the original charter of 1845, in connection with the amend- 
ment of 1850, which provides “that if said company do 
not build the main trunk of eaid road to or below Fort 
‘Gaines within two years,” ete., and so construing them, we 
think that the company was authorized to build the main 
trunk to Fort Gaines, and has done so, and that the line 
is exempt from further tax. 

We think that the words used in the said amended act by 
which we understand the road from Cuthbert, or a point 
near Cuthbert, to Eufaula, was built, to-wit, “under the 
rules and restrictions as they are now authorized to con- 
struct said Southwestern Railroad,” are not sufficient to 
limit the taxing power on that road—from Cuthbert to 
Eufaula, and that it is liable to such tax as is imposed on 
other property in the state ad valorem, of course deducting 
what has been already paid by the company for its propor- 
tion of the income tax. 

We think that the branch from Albany to Arlington is 
liable to the ad valorem tax, with the like pro rata deduc- 
tion for its proportion of what income tax has been paid in its 
behalf, because it is made expressly liable for “such addi- 
tional tax as the legislature may hereafter impose.” And 
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when a tax ad valorem was imposed on all the property of 
railroad companies not limited as to taxation in their char- 
ters, the additional imposition was laid on this branch, and 
the company is liable therefor, deducting of course what 
has been paid as its part of the net income tax of the com- 
pany. 

We think that by the express language used in the 
amendatory act of December 19th, 1859, by which the rail- 
road known as the Georgia & Florida Railroad was consol- 
idated with the Southwestern, it being completed from 
Albany to Americus, to-wit, “that the said railroad from 
Americus to Albany shall be considered part and parcel of 
the road of the Southwestern Railroad Company, and be 
liable to pay to the state the same tax that the rest of the 
Southwestern Railroad Company is liable to pay, and such 
additional tax as the legislature may hereafter impose,” that 
portion of the road is liable to pay the ad valorem tax less 
its proportion of the income tax already paid ; but if it has 
already by agreement paid an ad valorem tax at a certain 
valuation then it is not liable to be taxed further for the 
years embraced in the agreement; and we think that the 
law officer of the state, the attorney-general, could and did 
bind the state by the agreement made pending this litiga- 
tion. 

In the statement that the line through from Macon to 
Fort Gaines is not liable to be taxed, except as prescribed 
and limited in the charter of 1845, of course we do not in- 
elude the short track from Americus to Smithville, as that 
was part of the Georgia and Florida road, and is covered 
by the reservation of the state’s right to tax when the South- 
western was allowed to absorb and consolidate that road 
with itself. 

5. Whilst the words limiting the taxing power of the 
state are very broad in the original charter of 1845, the 
limitation covering the said railway and its appurtenances, 
and all property therewith connected, yet, under the rules 
for the construction of such grants, they will not be con- 
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strned to embrace real estate other than that whose con- 
tinuous use is necessary for the road ; that is, that lying each 
side of its track, and that covered by its depots, yards and 
shops, and other places necessary to the full exercise of its 
franchise. 40 Ga., 646, 651, 655; 34 Ver., 484; 72 IIl., 
452; 52 Miss., 127. Therefore, Jands off the road, and 
bought originally to procure cross-ties from the timber 
thereon, are liable to the ad valorem tax. 

(a.) Stock in the company’s own road, held by itself, or 
in other roads in this state, whose charters limit or exempt 
taxation thereon, and whose income is taxed, is not liable; 
and stock held by the company in railroads without the 
limits of this state is not taxable here. Stock in a railroad 
is really but so many shares of its property, and that prop- 
erty is real estate, for the most part at least, and taxable by 
the state in which the road is located. 

(6). But bonds, notes, and all other mere evidences of debt, 
follow the sztus of the creditor, no matter where the debtor 
lives. Code, §798; 50 Ga., 392. So, any such evidence of 
debts due this corporation, whether held on natural persons 
or corporations, in or out of this state, are taxable. [f, 
however, merely income, and taxed and paid as such, they 
ought not to be taxed again; if invested, they should be 
taxed ad valorem. So, any water-craft belonging to this 
company in 1876 and 1877 is also taxable. 

6. We do not think that equity will allow penalties to be 
exacted in this case. The company seems to have acted 
with a desire to pay all the taxes it believed to be due, and 
tried to ascertain what was due in the manner pointed out 
‘by the act of 1874, and failed to make itself heard by the 
conduct of the comptroller-general in not sending it a 
schedule of full returns, but only of its income. It had 
the right to test the legality of the tax by the act of 1874, 
and the questions it has made are not such as appear to 
have been captiously made; but the matters of difference 
between itself and the state ought to have been legally and 
judicially settled and fixed, so that both parties might un 
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derstand their rights. Whilst corporations should be held 
to a strict compliance with law, and to the payment of 
taxes due by law, yet all their legal rights shonld be upheld 
just as fully and cheerfully by the state as the rights of 
any citizen within its limits. And inasmuch as by its legis- 
lation in 1874 and the following years, the state unqnes- 
tionably indicated its wish that a fair trial on law and facts 
should be accorded to these corporations in respect to taxes 
levied by the comptroller-general against them, both as to- 
law and fact; and as this corporation was misled by the 
officer of the state, so as thereby to lose its mode of testing 
these questions at law, we think that equity should secure 
to it a fair trial now both as to law and fact; as to fact, 
in ascertaining the property it has subject to tax, arid the 
value thereof in 1876 and 1877, and as to law, in drawing 
the line between what is exempt or limited by charter and 
what is not. 

The value of the branches which we hold liable will be 
ascertained in proportion to the business done upon them 
in connection with the main line. Some will be more 
others less valuable. We do not think that the proportion 
of number of miles alone of a branch to the entire line of 
the road is a fair test. Some branches are very valuable,. 
some almost worthless on some roads. The value of these 
branches can be ascertained by the business done upon 
them in proportion to the general business of the road, and 
the real value of each at last is dependent on the business 
it does, and not alone on the length of its line. But where 
it is made part of the main line, and the new stock issued 
to build the branch is incorporated into the general stock, 
perhaps it is right that it should be valued in the propor- 
tion of its length to the Jength of the entire road. 

7. Where the complainant enters into the court of equity, 
the universal rule is that it mustdo equity. And inasmuch 
as it owes the state taxes, in our judgment, on part of its. 
property not covered by the limitation in its charter, it 
would seem perhaps equitable that it should pay interest, 
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from the time the tax was claimed by the officers of the 
state, at least; but as this woald depend on facts which 
may shed further light in regard to whose fault caused the 
delay in its payment, we do not now positively decide this 
question. And indeed all the points decided may require 
revision when the case is fully tried and all the facts are 
brought out. The views given above are merely indica- 
tions of what we now think, from our understanding of 
this record as it now appears. 

Considering, however, that the judgment of the supreme 
court of the United States is confined to the question really 
made there, that is, what effect the consolidation of the 
Southwestern and Muscogee Railroads had on the limitation 
on the taxing power in the two charters, we are clear 
that the principle ruled by that court only covers those 
two roads and property belonging to each appurtenant 
thereto, and cannot be extended to branches which were 
constructed with different rights and privileges as to taxa- 
tion, and to property not appurtenant. 

But this company has been forced into a court of equity, 
and is entitled to relief therein. The judgment granting 
the writ of injunction until the hearing is therefore affirmed, 
and it is ordered that on the hearing the case be tried on 
its merits, and that such issues be made as shall bring out the 
whole truth on the facts, and the law as indicated above be 
applied to those facts, subject to be modified by the chan- 
cellor as facts other than those in this record may require. 

Judgment affirmed, with directions. 
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ACKNOWLEDGMENT OF SERVICE. See Service. 


ADMINISTRATORS AND EXECUTORS. 


1. Time intervening between two administrations not to be count- 
ed in determining bar of statute of limitations in favor of 
estate. Weitman, adm’r, et al. vs. T riot et al., 11. 

. Securing payment of bond and mortgage, administration de 
bonis non having been granted in 1872 to one of several trus- 
tees for purpose of, they were not barred whilst he was sole 
administrator, and when he administered assets and applied 
them to debt without unreasonable delay. bid. 

3. Lands cannot be sold by administrator whilst in adverse posses- 
sion of heirs at law. | bid. 

4. Wife of non-resident who died intestate may, by comity, sue 
in Georgia for year’s support, there being property here ; yet 
amount of recovery will be regulated by law of domicil. 
Mitchell vs. Word, guardian, et al., 208. 

. Florida, by statute of, widow entitled to dower in personalty 
as well as realty. bid. 

. Grantee of executor who shows order from court of ordinary 
to sell real estate of testator, need not introduce will in evi- 
dence. Coggins vs. Griswold, 323. 

. Wild land may be sold at private sale on leave therefor from 
ordinary, and in same application there may be prayer to sell 
cultivated and wild land and personalty, and at proper time 
order may be passed to sell each. J did. 

. Leave granted to sell wild land at private sale, presumption is 
that citation was in accordance with law, and that parties in 
interest had legal notice. did. 

9. Minor irregularities will not vitiate sale and defeat title of pur- 
chaser, especialiy as against mere squatter. Ibid. 

10. Paper by heirs authorizing administrator to settle certain land 
sales of intestate, properly admitted to show authority to re- 
ceive from one of purchasers price of that portion, and 
thus to vest perfect equity against that heir to whom this part 
fell in division. DuBose, adm’r, vs. Ball, 350 
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Minors not interested because land had been divided, and this 
part fell to another who was sui juris. Ibid. 


. Estopped from setting up title against settlement, party con- 


senting thereto was. J/bid. 


. Purchaser at administrator's sale cannot repudiate bid because 


of defective title, or no title at all in intestate, when there is 
no fraud or misrepresentation by administrator. Colbert va. 
Moore, adm’r, 502. 


. Warranty, administrator cannot bind estate by. J did. 
. Lien of judgments discharged by administrator’s sale; excep 


tion where levy has been made before sale, not include imag- 
inary levy by reason of filing of bill to subject land. Rhett, 
trustee, vs. Geo. L & Cot. Co , 521. 

Security, administrator of cannot relieve from bar of statute 
so far as primary creditors may be effected thereby. Espe- 
cially where note was barred before death of surety. McBride, 
cdm’r, vs. Hunter, 655. 

Creditors of estate by note received payments thereon, and 
agreed to release administrator from }iability on account of 
previous improper payment of note barred by statute; in 
subsequent suit by creditor by account, such notes inadmis- 
sible to show outstanding debts of higher dignity. J did. 

Accounts of no greater dignity than plaintiff's, which adminis- 
trator had paid in full, inadmissible to show full adminis- 
tration. Ibid. 


. Annual returns, none made, and no order granted allowing 


commissions, not entitled thereto on issue of plene administra 
vit. Ibid. 


. Interest of executory devisee not born, represented as far as it 


could be by executor., Dean, ez'r, vs. Cent. Cot. P. Co., 670. 


. Prescriptive title good against executor of estate is also good 


against executory devixee born thereafter. J did. 


. Claim by one not a lawyer or counsel for administratrix, for 


clerical assistance to her in making out returns, not allowed. 
Miles & Co, et al. vs. Peabody, adm’r, 729. 

Life tenant should provide means for her own burial, and re- 
mainder would not be technically chargeable with expense 
thereof, yet, under liberal provisions of this will towards life 
tenant, such item allowed. J/did. 


. Costs due ordinary constitute proper and prior charge. J did. 


Wagon furnished by child of decedent to administratrix, who 
was his mother, for use of estate, and it was so used, heir 
who assented to such arrangement estopped from objecting to 

- payment of debt so contracted, and creditor; seeking to sul- 





INDEX. 805 





ject distributive share would only be subrogated to his rights. 
1 bid. 

26. Interference with regular course of administration not encour- 
aged by giving preference to creditors who attach share of 
distributee before administration has been completed ; pro rata 
payment of claims proper. J did. 

27. Advancement by father to son of wool-carder, of value of 
$1000,00,*but former subsequently took possession thereof and 
used it, he thereby became debtor to son, and statute would 
run as well against that claim as any other. Claim barred 
before death of father, not proper deduction from advance- 
ment in settlement of estate. Persoll vs. Scott, adm’r, 767. 


ADVANCEMENT. See Administrators and Hxecutors, 27. 


AGENCY. See Principal and Agent. 


ALTERATION. See Negotiab’e Instruments, 6. 


AMENDMENT. 


1. Judgment sustaining demurrer to bill affirmed, complainant 
cannot subsequently amend unless he makes case for equitable 
relief beyond a reasonable doubt; nor even then, if there has 
been apparently needless delay, or if complainant has had his 
day in court thereon.  Picquet vs. City Council of Ang. et al., 
516. 


2. New party cannot be introduced by amendment. Shealy, guar- 
dian, vs. Toole, 519. 


3. Nunc pro tune order, motion to enter, amendment. at instance 
of movant destroying whole point of proceeding not allowed. 
Lewis et al. vs. Armstrong, adm’r, 645. 


APPEAL. 


1, Municipal corporation may enter appeal in forma pauperte 
through chief executive officer. Mayor, etc., of Sav vs. Brown, 
229. 


2. Mayor can only try and dismiss policeman in judicial capacity, 
and appeal to mayor and aldermen in council will lie from 
decision. J did. 


3. County court of Rockdale, appeal from must be entered within 
four days from decision, irrespective of time of adjourn- 
ment. Black vs. Peters, 628. 

4, Interest on liquidated amount sued for cannot be remitted so 


as to prevent appeal from justice court. Howard vs, Cham- 
berlin, Boynton & Co., 684. 
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ARBITRAMENT AND AWARD. 


1. Question of sale of certain property being submitted to arbitra- 
tion, part of it being in possession of vendee, award that 
vendor retain all property sold by him, includes a re-delivery 
of that already delivered to vendee. Mulligan vs. Perry, 
adm’r, 567. 

2. Suit for amount awarded vendee, property retained by him is 
proper deduction, burden of proof being on defendant. Jbdid. 


. Meaning, award itself is best evidence of. Jbdid. 


. Testimony of arbitrator as to what was intended, and his con- 
struction of award, inadmissible. J did. 

. Pending cause referred to arbitration without order of court, 
award returned and exceptions filed thereto, on trial of issue, 
award may be introduced without being proved, Hardin, ez'r, 
vs. Almand, 582. 

6. Pending cause may be referred without order of court. Jbdid. 


7. Exception which alleges mere error in giving weight to certain 
parts of testimony and failing to give proper weight to 
certain other parts, demurrable. did. 


. Exceptions do not bring up whole case de novo. New evidence 
inadmissible for mere purpose of strengthering case made 
before arbitrators. did. 


. Exception that award is contrary to evidence, if sufficient to 
be considered at all, is for jury. J did. 

. Mistake to authorize setting aside of award must be shown; 
insufficient toinfer mistake because award was against weight 
of evidence. Jdid. 


ARREST. See Criminal Law, 4. 


ATTACHMENT. 


1. Foreign corporation allowed by special act to contract with 
municipal corporation on Georgia line and to extend 
road into that city, and made liable to suit in proper courts 
of this state, not change its character as a foreign corporation 
so as to prevent attachment. Remedy provided was merely 
cumulative. South Car. R. R. vs. Peoples’ Saving Institution, 
ete., 18. 

2. Pendency of bill to foreclose mortgage on railroad and for ap- 
pointment of receiver, in United States circuit court of South 
Carolina, not affect operation of attachment laws of this state, 
though some of the plaintiffs in attachment were parties de- 
fendants before any levy was made, and the others were made 
so afterwards, it not being a general creditors’ bill. did. 
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3. Foreign railroad, fact that attachment has been levied upon 
that part which extends into this state and its appurtenant 
property does not, without more, render levy illegal. J did. 

. Foreign corporation, attachments levied on property of in this 
stete, and afterwards a receiver appointed for corporation in 
its own state, before he can plead to or defend attachment 
suits he must apply to court where pending and be madea 
party. bid. 

5. Receiver, petition by to court to order property levied on, 
turned over to him, not proper mode of disposing of attach- 
ments. Ibid. 

. Purchase money, affidavit must so describe property as to cer- 
tify to the officer what he is authorized to seize and sell. 
Wazelbaum & Bro. vs. Paschal & Heidingsfelder, 275. 

. Partner, attachment sued out against on firm debt under $3276 
of Code, declaration need not be against both partners. Can- 
non v8. Dunlap, 680. 

. Replevy of property, or acknowledgment of service of notice 
of pendency of attachment suit, authorizes general judg- 
ment against defendant. Buice vs. Lowman G. &.8. M. 0. Co., 
769. 

. General judgment warranted by service, it need not follow ate 
tachment. Jbid. 

. Action may proceed to general judgment aftér service and ap- 


pearance, etc., though attachment may fall by reason of irreg- 
ularities. J did. 


ATTORNEY AND CLIENT. See Hecutions, 3 ; Lien, 4. 


AUDITOR. 


1. Appoivtment of, proper in thiscase. Jones et al, vs. Smith, gov., 
711. 
2. Appointed to investigate accounts, auditor does not exceed 
power in passing upon legality of vouchers. Ibid. 
3. Exceptions filed to auditor’s report, judge should submit ex- 
ceptions of fact sertatim to jury, but where they contain same 
subject matter he may consolidate. Tid. 


BANKRUPT. 

1. Plea that defendants had been adjudicated bankrupts, and 
prayer that suit be stayed to await action of district court pn 
question of discharge, proceedings in state court should be 
suspended. Cohen & Kaplan ve, Duncan & Johnston, 341. 

2. Note, though payable to assignee or bearer, and though sued ia 
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representative capacity, yet courts of state have jurisdiction 
thereuf, Collier, assignee, vs. Barnes, 484. 

3. Especially where plaintiff was proceeding under order of Uni- 
ted States court passed under act of congress of June 22d, 
1874, and had so alleged in amendment. J did. 


BANKS. 

1. Demands secured by collaterals held by bank against custo- 
mer, part of which had been liquidated by note, and evi- 
dence tending to show an accounting and‘an accord and set- 
tlement, in which the collaterals were divided between them, 
the amount falling to the bank credited on the gross sum of 
its demands, a new note taken for the balance, and old notes 
canceled and entered paid on discount book: Held, that 
transaction on face would operate as payment except as to 
balance for which new note was taken, and if bank alleged 
contrary, burden would be on it to prove it. Rice va. Geo. 
Nat. Bank, \73. 

2. Charge in terms or by reasonable implication throwing burden 
of proof on customer, necessitates new trial. bid. 

3. Burden of proof, even if on debtor, charge which submits 
whether “circumstances as demonstrated to them by the evi- 
dence are of sucha nature «us to raise the implication—the 
necessary implicatiun—that it was taken in payment,” puts 


case too strongly, and demands more than the law would re- 
quire to overcome such burden cf j:roof. / bid, 


BOND. See Municipal Corporations, 6. 

BOND FOR TITLE. See Deeds, 14; Vendor und [ure'.ser, 4. 
BONDS. See Contracts, 14. 

CANALS. See Common Carriers, 1. 

CERTIFICATE. See Evidence, 6. 


CERTIORARI. 


1, Claimant of private way applied for removal of obstructions 
under $738 of Code, and accepted a conditional order, ques- 
tion as to whether he has complied with condition or not is 
one of fact; and upon further petition alleging compliance, 
and praying for warrant to sheriff, sole question is whether 
he has complied or not, and commissioners should adjudge 
according to evidence and refuse or grant warrant without 
more. On certiorari this is sole matter for review, if commis- 
sioners have confined themselves to question. If they have 
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gone further and ordered way closed, this is an excess of au- 
thority, and the certiorari, as to that part of the order, should 
be sustainea. Allen et al. vs. Meyerhardt, 337. 


. Direction as to locating road or putting up gates is not within 
scope of proceeding. Ibid 

. Reversal of judgment of county court on certivrari, case re- 
manded for new trial if questions of fact are involved. Shan- 
non vs. Daniel, 448; Star Glass Co. vs, Longley & Robinson, 576. 

. Return to writ accepts statement of counsel in petition, and 
certifies same as fair representation of what transpired as far 
as justice claims to remember it, defective, but certiorari should 
not be dismissed. Remedy is by exceptions. Star Glass Co. 
vs. Longley & Robinson, 576. 

. Exceptions filed when case was called at first term out of its 
order, not too late. Ibid. 

. Instructions as to law should be given where case is remanded. 
1 bid, 

. Certificate of magistrate that costs have been paid and security 
given, unnecessary to attach to petition for certiorari before 
sanction of judge can be obtained. Fuller vs. Arnold et uz., 
599. 

. Clerk cannot issue certiorari unless there was filed within three 
months from decision, petition sanctioned by judge, and cer- 
tificate as to costs, etc., or pauper affidavit in lieu thereof. 
Where certificate was not signed within three months, certio- 
rari should have been dismissed. /did, 

. County judge, certiorari to decision of in criminal case sought, 
must appear that petition, duly sanctioned, was filed in clerk's 
office within ten days from trial. Morrison vs. Siate, 751. 

. Affidavit on information and belief, since act of 1872, insuffi- 
cient. did, 

. Certificate of judge of county court is that petitioner has paid 
costs in case, as follows. naming items ; certiorari not dismissed 
because it failed to show that all costs had been paid. Scott 
vs. McDaniel, 780. 

2. Error turns upon ruling based on inspection by court of set of 
interrogatories used on trial, certiorari not dismissed because 
originals were attached to petition. did. 


CHARGE OF COURT. 


1. Facts on which defence is based not submitted to jury by charge, 
but excluded impliedly from their consideration, error. 
Lynch vs, Goldsmith, 42. 


2, Impeachment of witness, material evidence confined to by 
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charge, when it should have been considered generally by 
jury, error, Flanegan ox, State, 52. , 

3. Diverts mind of jury from true issue, charge which does, error. 
Thompson vs. Douglas, 57. 

. Involuntary manslaughter, that case might be not insisted on 
in argument, or contended for before court, and such grade 
is not apparent from evidence, court need not charge further 
than to read sections of Code which bear upon it, unless spe- 
cially requested todo so. Brassell vs. State, 318. 

. Statement of prisoner, no request to charge in respect to made, 
and no injury done defendant by omission, not require new 
trial. did. 

. Voluntary conveyance attacked solely on ground that donor 
was insolvent, making no charge as to fraudulent intent, such 
intent, apart from insolvency, is not in question, and instruc- 
tions to jury which do not look to insolvency as necessary 
fact, inappropriate. Cleveland et al. vs. Chambliss, guardian, 
352. 

. Epithets used by court calculated to affect evidence, objection- 
able. Ibid. 

. Homicide sequel to pre-arranged scheme on part of both com- 
batants, court may, as starting point for further instructions, 
charge as to legal consequences of such a combat resulting in 
death, though evidence shows that after arriving one ceased 
to intend, and the other ceased to expect, a meeting at the ap- 
pointed place, and though no meeting there occurred. Coa# 
vs. State, 374, 

9. Views, different, evidence susceptible of, it is proper to submit 
law applicable to each state of facts to jury. Ibid. 

. Construed as a whole, charge must be. did. 


. Widest and most favorable view of evidence presenting no de- 
fense, court may so instruct jury. Williams os. Mc Michael, 445. 

. Question not warranted by testimony, to charge onerror. At- 
lanta & W. P’t Railroad vs. Johnson, 447; Hardin, ez’r, vs. Al- 
mand, 582; Williamson vs. McLeod, 761. 

. Assault and battery of nurse on child, request to charge that 
absence of motive is circumstance that jury may consider as 
favorable to defendant in determining her guilt or innocence, 
properly refused. Moore vs, State, 449. 

Argumentative or partial, charge of court was not. Hill ve, 
State, 453. 
5. Weight of evidence exclusively for jury; should not be con- 
trolled by charge. Ford or, Kennedy, 537. 


. Case fully covered by general charge, failure to instruct jury ea 
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particular branch, not error in absence of request. Hardin, 
ez’r, vs, Almand, 582. 

17. Justice may or may not give law in charge to jury, at his option. 
Adams et al. vs. Clark, 648. 

18. Burden of proof, in charging as to, court should state what 
testimony would shift the onus, rather than when it would be 
changed. Clark vs. Cassidy, adm’r, 662. 

19. Pleas setting up various defenses, omission to instruct jury to 
return upon which rendered, requires new trial. did. 

20. Law fully argued and evidence closed, not error for court to 
announce to counsel that principles involved had been settled 
in his mind, and then to read in presence of jury what he 
should charge. Kieth vs. Catchings, 773. 


CITY COURTS. See Constitutional Law, 6. 


CLAIM. 


1. Validity of judgment between creditor and debtor, finding of 
property subject, followed by affirmance in supreme court, 
concludes claimant as to. Henderson vs. Hill, 292. 

. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. vs. 
Tucker, 482. 

. Equitable pleadings cannot be based on claim where claimant 
was not properly in court. Jdid. 

. Issue is whether or not property is subject; immaterial whether 
there is other property subject or not. Alston vs. Wilson, 482. 

. Levy upon mill, etc., under execution based on foreclosure of 
saw-mill lien and claim filed, case returned to county of resi- 
dence of defendant in fi. fa. Akin vs. Peck & Alien, 643. 

. Possession of property at date of levy, claimant contends that 
he had, plaintiff in fi. fa. entitled to open and conclude. Bones 
vs. Printup Bros. & Co., 753. 

7. Dismissal of levy, is motion for new trial proper mode of cor- 
recting error in? Quere. Buice vs. Lowman G. & 8. M. Co., 769. 


COLLATERAL SECURITY. Sce Contracts, 4, 
COMITY. See Administrators and Hzecutors, 4, 5. 
COMPTROLLER-GENERAL. See Taz, 1. 
COMMON CARRIER. 


1. Canal company not liable, in absence of. special contract, for 
exercise of any diligence in guarding or protec'ing timber 
V6 i—51 
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which lies in basin for more than fifteen days, according to 
usage or regulation, after transportation is completed. Watts 
& Bro. vs. Sav. & Og. Can. Co., 88. 

2. Delivery to common carrier of goods consigned to defendants 
is delivery to defendants. Star Glass Co. vs. Longley & Robin- 
son. 576. 


COMPROMISE AND SETTLEMENT. See Practice in Superior 
Court, 8. 


CONFEDERATE STATES. 


1. De facto government, Confederate congress was legislative de- 
partment of, and acts published by authority of that govern- 
ment, while in dominion of the territory of this state, will be 
recognized by its courts. Commissioners of Bartow Co. vs. 
Newell, 699. 

2. Government being overthrown, and being no records by which 
to establish such acts, parol testimony of witness that he was 
member of Confederate congress, that acts were genuine, etc., 
sufficient to admit printed copy. did. 

3. Bonds issued by county in 1862 for support of indigent fami- 
lies of Confederate soldiers, were not in aid of rebellion. J did. 


4. Citizen of another state, resident in Georgia, moved north in 


1862, leaving money, consisting of bills of local banks, with 
agent for investment, and latter purchased county bonds, trans- 
action not illegal within meaning of act of congress of 1861, 
which prohibited commercial intercourse, etc. Ibid. 


CONSOLIDATION OF ACTIONS. See Practice in Superior Court, 4 
CONSPIRACY. See Trespass, 1. 
CONSTABLE. See Sheriff, 1. 


CONSTITUTIONAL LAW. 


1. Municipality has no authority, under constitution of 1877, to 
incur debt of $3,000.00 in order to exchange old fire-engine for 
steam, until there has been an election held according to a law 
prescribing the manner thereof. Hudson et al. ws. Mayor, etc., 
of Marietta, 286. 

2. Jury being judges of law and fact in criminal cases, constitu- 
tion of 1877 does not alter law in regard to. Hill vs. State, 
454. 

3. County tax, prior to constitution of 1877, when 100 per cent. of 
142} per cent. on state tax was recommended by grand jury, 
and items amounting to 55 per cent. or more needed no recom- 
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mendation, whole would stand. Spann et al. vs, Board of 
Commissioners, 498. 


4. Under latter instrument, county cannot levy tax for ‘‘ incidental 
expenses,” nor to buy safe, without assent of two-thirds of 
voters. An assessment for ‘‘ expenses of jail” is equivalent 
to a levy “to maintain and support prisoners,” and is consti- 
tutional. bid. 


5. Jury system under constitutions of 1863 and 1877 respectively. 
Hamiin et al. vs. Fletcher, ex’r, 549. 


6. Provision in constitution of 1877 that in county where there is 
city court, the judge thereof and of superior court ‘‘ may pre- 
side in the courts of each other in cases where the judge of 
either is disqualified to preside,” does not give right to judge 
ef city court to exercise chancery powers in vacation, no order 
being taken in term time for the determination of the case in 
vacation. Northwestern M. L. Ins. Co. vs. Wilcoxon, adm’r, 
556.. 

7. Ministerial officer of state attempting to collect money under 
forms of law, but without any valid constitutional law to 
authorize the process he uses and calls av execution for taxes, 
itis duty of courts to arrest the proceeding. Wright, comp.-gen’l, 
et al. vs. Southwestern Railroad, 783. 


CONTINUANCE. 


1. Murder, on trial one month and half after rencounter in which 
prisoner was painfully wounded, whether excited state of 
public mind, and defendant’s physical condition, etc.. would 
admit of fair trial, in discretion of court. Coz vs. State, 374. 


CONTRACTS. 


1. Fertilizer bought “entirely upon its anulytical standard, they 
(the sellers) in no case to be held responsible for the prac- 
tical results,” evidence of chemist that it did not come up to 
standard admissible, though analysis was imperfect, and 
condition of sample as to preservation unknown to chemist, 
etc. DeLoach vs. Hardee's Son & Co., 94. 


2. Practical result, whilst inadmissible to hold plaintiffs responsi- 
ble, standing alone, yet may be admitted to throw light upon 
the issue whether or not the fertilizer delivered came up to 
analytical standard. J did. 

8. New York, contract made and to be performed in, enforced by 
courts of this state according to legal status it would occupy 
there; but law of that state must be put in evidence before it 
can be applied here. Champion vs, Wilson & Oo., 184. 


4, Collateral, certificates of stock deposited as, having indorse- 
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ment imparting power to transfer, and tranfer is actually 
made some time thereafter, and new certificates issued to the 
parties, same not wrongful if it was such as the power au- 
thorized. J bdid. 


5. Ambiguous, if terms of power are, or if indorsement be blank, 
true meaning ascertained by assistance of all surrounding cir- 
cumstances. Ibid. 

6. Custom, to be binding as part of contract, must be so generally 
practiced by those engaged in the business that exceptions. 
only serve to establish habit of trade. bid. 


7. Promise to pay for colt on first of November, title to remain in 
vendor until paid for, but vendees to pay if colt died, prima 
JSacie promise to pay at that date even though colt die before 
payment, and while title was in vendor. Boyer vs. Ausburn 
et al., 271. 

8. Warranty, administrator cannot bind estate by. Colbert os. 
Moore, adm’r, 502. . 

9. Son obtained guano on credit by fraudulent representation 
that he was purchasing for himself and father jointly, and on 
discovery of fraud agent of vendor demanded return of guano, 
and was referred to father, who agreed to take it if specified 
reduction was made, which was assented to; he thereby be- 
came liable as original contractor. Zillis vs. U. S. Fert. & 
them. Co., 571. 

10. Representations of son when making purchase constitute part 
of contract and may be proven. Ibid. 

11. One must suffer by reason of fraudulent conduct of third, he 
who places it in power of latter to perpetrate fraud must 
lose. Ibid. 

12. Guano note which contains clause ‘‘guano sold and guaranteed 
under analysis of Dr. Means, inspector, which analysis has 
been submitted to me,” does not exclude defense that fertilizer 
is not reasonably suited to purposes for which sold. Wilcoz, 
Gibbs & Co. vs. Owens, 601. 

13. Construed against party who drew it, contract of doubtful 
meaning will be. Ibid. 

14. Bonds issued by county in 1862 for support of indigent fami- 
lies of Confederate soldiers, not in aid of rebellion. Commis- 
stoners of Bartow Co. vs, Newell, 699. 

15. Prosecution for felonies, contract to pay one for services in 
procuring consent of prosecutor to dismissal, contrary to pub- 
lic policy. Rhodes et al., ex'rs, vs. Neal, 704. 

16. Employment for stated term and party fails to comply with 
contract, employer must discharge him within reasonable 
time, or give him notice of failure to comply; yet where em- 
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ployer was not present, and it is probable knowledge of the 
non-compliance was not promptly had, proper for court to 
present that view, and its effect upon respective rights and, 
liabilities of parties in connection with rule as above stated. 
Williams, adm’r, vs. Jeter, 737. 


CORPORATIONS. 


1. Foreign railroad allowed by special act to contract with munic- 
ipal corporation on Georgia line and tv extend its road into 
that city, and made liable to suit in proper courts of this state, 
not change its character as foreign corporation so as to prevent 
an attachment against it. South Car. R. R. vs. Peoples’ Sav. 
Ins., 18. 


2. President of corporation cannot maintain possessory warrant 
in his own name to recover possession of corporate property 
of which he has had no prior possession either as an officer or 
an individual. McHvoy vs. Hussey, pres’t, etc., 314. 

3. Affidavit to obtain possessory warrant must negative consent 
of corporation (not consent of officer) to disappearance of 
property, and allege that corporation does in good faith claim, 
etc. Ibid. : 

4, Freedman’s Sav. & Trust Co. had authority in 1873, under 
amended charter, to loan money secured by title to real estate. 
Keith vs. Catchings, 773. 


COSTS. See Administrators and Hzxecutors, 24; Illegality, 2; Hquity, 13. 
COUNTY COURT. 


1. Jurisdiction of county court of Houston county at its monthly 
sessions is for all claims up to $100.00, and declaration for 
that sum maintained though damages beyond that amount 
be proven and found. Giles, ord., for use, vs. Spinks et al., 205. 

2. Appeal from county court of Rockdale must be entered within 


four days from decision irrespective of time of adjournment. 
Black vs. Peters, 628. 


3. Certiorari to decision of county judge in criminal case sought, 
it must appear that petition, duly sanctioned, was filed in 
clerk’s office within ten days from trial. Morrison vs, State, 751. 


COUNTY MATTERS. 


1. Time covered by contractor’s bond for keeping bridge in repair 
expired, and county undertakes duty, it will be liable for 
damages resulting from failure. Davis et al., com’rs, vs. Horne, 
69. 

2. Suits for and against county, under constitution of 1877, must 


be in name thereof. Bennett et uz. vs. Walker et al., com’rs, 
326. 
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. Deed from ordinary, made officially, acceptance of is recognition 
by purchaser of title in county at date thereof, and whilst in 
possession under such deed he holds undercounty. Jdid. 

. Deed of ordinary does not pass title out of county, he having 
no power to make it, but only to authorize it to be made by 
some one or more persons as a commission; if free from fraud, 
it may serve as color of title. did. 

. Constitution of 1877, prior to, where 100 per cent. of county 
tax of 1424 per cent. on state tax was recommended by grand 
jury, and items amounting to 55 per cent. or more, needed no 
recommendation, whole would stand. Spann et al. vs. Board 
of Com’rs, 498. 

. Under latter instrument, county cannot levy tax for ‘‘ incidental. 
expenses,” nor to buy safe, without assent of two-thirds of 
voters. An assessment for ‘‘expenses of jail” is equivalent 
toa levy ‘‘to maintain and support prisoners,” and is consti- 
tutional. did. 

Ordinary has jurisdiction to cite county treasurer to appear for 
settlement of accounts under $887, par. 1, and $563 of Vode, 
and upon failure to pay to issue execution. Smith, county: 
treasurer, vs. Outlaw, sh’ ff, 677. 


COVENANT. See Deeds, 8, 10. 


CRIMINAL LAW. 


1. Res geste, homicide committed in dark in midst of crowd, and 
question whether wound in back from which death may have 
resulted was made by prisoner, declaration by bystander im- 
mediately after rencounter, that he cut accused in back with 
knife, when he had no such cut but deceased had, admissible 
as part of. Flanegan ts, State, 52. 

. Charge of court confining such evidence to impeachment of by- 
stander error. J did, 

. Description of money, though unnecessary, must be proved as 
charged. Watson vs. Stale, 61. 

. Police officer may make arrest without warrant for crime com- 
mitted in presence, or if offender is endeavoring to escape, 
etc., but there must be an offense committed by party accused. 
O’ Connor vs. State, 125. 

. Arrest without warrant of person guilty of no offense, and in 
preventing escape officer killed prisoner, facts at least warrant 
verdict of involuntary manslaughter in commission of unlaw- 
fulact. bid. 

. Statement of prisoner and evidence conflict, former must yield 
to latter. did. 
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7. Larceny of horse, though after committing™in adjoining state, 
thief brings stolen property into this state, and here carries it 
from place to place, he does not commit offense in this state. 
Lee vs. State, 203. 


8. Juror to retire in charge of bailiff, with leave of court, to attend 
call of nature, not illegal separation in trial of capital felony. 
Neal et al. vs. State, 272. 


9. Involuntary manslaughter, that case might be not insisted on in 
argument, or contended for before court, and such grade is 
not apparent from evidence, court need not charge further than 
to read sections of Code which bear upon it, unless specially 
requested todo so. Brasseil vs. State, 318. 


10. Statement, no request to charge in respect to made, and no in- 
jury done defendant by omission, not require new trial. did. 

11. Indictment not demurrable for any matters dehors pleadings 
and record. Juckson vs. State, 344. 

12, Examine fresh witness on general case, too late to after state 
has rebutted prisoner’s evidence and closed, unless some geod 
excuse is rendered. Jbdid. 


13, Alibi, charge as to in conformity to 59 Ga., 142. Ibid. 


14. Accomplice, charge in respect to evidence of in conformity to 
Ros, Cr. Ev., 456 e¢ seg., and to 52 Ga., 106, 398. 

15. Threats, as to, see 49 Ga., 12, and 58 [did, 224. 

16. Punishment, not error against prisoner to instruct jury in 
terms of act of December, 1878, on relative powers of court 
and jury over. J did. 


17. Riot, evidence sufficient to sustain conviction. Bolden et al. v8, 
State, 361. 

. Res geste, where there is mutual agreement to arm and fight. 
and parties separate and arm with pistols, and they meet within 
an hour and fight with pistols, all pertinent acts and declara- 
tions of either in the interval belong thereto. Doctrine of 
res geste fully discussed. Cor vs. State, 374. 


19. Homicide sequel to pre-arranged scheme on part of both com- 
batants, court may, as starting point for further instructions, 
charge as to legal consequence of such a combat resulting in 
death, though evidence shows that after arming one of parties 
ceased to intend, and the other ceased to expect a meeting at 
the appointed place, and though no meeting occurred there. 
Ibid. 


. Statement of prisoner and evidence, comparative weight of. 
Ibid. Hill vs. State, 453. 

. Assault with intent to rape. on conviction, sentence to twenty 
years not excessive. Dykes vs. State, 437. 
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. Sentence passed not deprive defendant of right to move for 
new trial. Smith ve, State, 439. 

. Sentence ought not to be modified by any arrangement looking 
to abandonment of right to move for new trial, and if so modi- 
fied, defendant not estopped. bid. 


. Appeal for leniency, etc., not forfeit right to move for new 
trial. Ibid. 

. City court of Atlanta, in passing sentence for assault and bat- 
tery in the city, should not consider any serious difference de- 
fendant was then engaged in with many citizens of Stone 
Mountain. bid. 

. Sentence suspended and several continuances thereof to allow 
time for motion for new trial. On day to which cause was last 
continued, recognizance was forfeited. Defendant subse- 
quently appeared, was sentenced, and moved to set aside for- 
feiture because motion for new trial was pending, and cefend- 
ant had been several times ready to respond to judgment on 
said motion, but was sick in bed on day bond was forfeited : 
Held, that appearance and sentence would be complete reply 
to sci. fa. on bond, and time for making question as to liability 
for costs is when some motion is made to charge him there- 
with. Johnson vs. State, 442. 


. Taking and carrying away with intent to steal; that hog was 


heard to squeal, that defendant ran off from him, that hog 
was dead, having been knocked in the head, sufficient to show. 
Cross vs. State, 443. 


. Allega’a and probdata sufficiently agree in this case. bid. 

. Grand juror’s name on minutes as properly drawn, sufficient 
reply to exception to indictment that his name was not in 
jury-box. bid. 

. Alteration of order for $1.00 to one for $8.00, jury justified in 
finding under facts of case, though witness, using microscope, 
testified that he could discern no trace of alteration. Mitchell 
vs. State, 448. 


31. Alteration made by prisoner, jury authorized to infer. did. 
32. Assault and battery by nurse on child, circumstantial evidence 


sufficient to sustain conviction. Moore vs, State, 449. 

. Request to charge that absence of motive is circumstance that 
jury may consider as favorable to defendant in determining 
her guilt or innocence, properly refused, especially where in- 
structions as to the presumption of innocence and weight of 
circumstantial evidence necessary to convict, were given. 
Ibid. 

. Descriptive terms in indictment more specific than necessary, 
yet must be proved as charged. Crenshaw vs. State, 449. 
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85. Shooting at another, notwithstanding that defendant pointed 
pistol and fired, it must be shown that it was loaded with ball 
or shot; no such presumption follows. Jones vs. State, 450. 

. Idea of prevention or defense against impending or progressing 
wrong must enter into all cases of justifiable homicide. To 
deliberately kill in revenge for a past injury, however heinous, 

‘ after reason has had time to resume its sway, cannot be justi- 
fiable. Hill vs. State, 454. 

. Homicide of adulterer with wife of defendant, murder and man- 
slaughter distinguished. did. 

. Constitution of 1877 does not alter law in regard to jury being 
judges of law and fact in criminal cases. J did. 

39. Deliberate homicide in revenge for adultery with wife, defend- 
ant not protected by fact that he labored under delusion as to 
her character for virtue. If now a lunatic, can be removed to 
asylum on proceedings had therefor. Jbdid. 

. Acquittal for stealing cow; on second indictment changing 
description only, but relating to same animal, plea of autre 
Sois acquit should be sustained. Buhler vs. State, 504. 

. Arson can seldom be established by positive testimony; it is 
necessarily dependent upon confessions and corroborating cir- 
cumstances. The force to be given to corroboration must be 
left to upright jury. Smith vs. State, 605. 

2. Legal character of offense not affected by out-house being in 
city, town or village. It affects punishment only. Hence 
court properly refused to exclude testimony because indict- 
ment failed to allege that out-house was not in city, town or 
village. Ibid. 

. Principal in second degree, conviction of contrary to law where 
there is no evidence of guilt of principal in first. Jones vs. 
State, 697. 


CUSTOM. See Contracts 6; Evidence, 4. 
DAMAGES. See Railroads, 5,9; Verxdor and Purchaser, 4. 


DEEDS. 


1. Actual possession of part of tract will constructively extend to 
limits described in recorded deed. Weitman, adm’r , et al. ve. 
Thiot et al., 11. 

2. Admissible without proof of execution or of proper record, deeds 
thirty years old, apparently genuine, and coming from proper 
custody, are, Ibid. 

3. Usury, deed tainted with void as title, and if good as equitable 
mortgage, it is only so far as to secure principal. Denhamvos. 
Kirkpatrick, 71. 
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4. Usury law in force, deed executed whilst there was none, could 
not be tainted. Zummons vs. Hamilton, 137. 

5. Possession of part of one lot embraced in same deed with others, 
not extended by construction unless deed be on record, so as 
to work a title by prescription. Tutt vs. Roberts, 156. 

Acceptance of deed from ordinary made by him officially, is 
recognition of title in county at date thereof, and whilst pur- 
chaser is in possession thereunder he holds under county. 
Benneit et ux. vs. Walker et al , com'rs, 326. 

. Ordinary, deed of, does not pass title out of county, he having 
no legal power to make it, but only to authorize it to be made 
by some one or more other persons as a commission; if free 
from fraud may serve as color of title. did. 

. Grantor, in consideration of $25.00 and of building of railroad, 
conveyed to company right of way, adding in deed provision 
that depot was to be located on strip for benefit of grantor, 
grantee, by accepting deed, entered into covenant to comply 
with terms, and this covenant ran with land and became 
obligatory upon second company which hecame purchaser. 
Ga. So. Railroad vs. Reeves, 492. 

. Bill to set-aside deed made under tax sale, amount of taxes 
admitted to be due must be tendered. Picquet vs. City Council 
of Augusta et al., 516. 

General warranty of title includes in itself covenants of right 
to sell, of quiet enjoyment, and of freedom from incum- 
brances. Burk vs Burk, 632. 

. Instruments reciting that.to secure debt certain property is con- 
veyed at stipulated price, and concluding with habendum, 
tenendum and warranty clauses, are not mere mortgages, but 
under act of 1871 carry title, with right to have reconveyance 
on payment of debt. Carter et al. vs. Gunn, 651. 

. Recital that land conveyed had been set apart as homestead, 
no ground for rejecting deed as evidence of title. Sale, though 
private, may have been for some one of purposes enumerated 
in constitution of 1868 as authorizing judicial sale. Willis vs. 
Meadors, ex’r, 721. 

Secure debt, title conveyed to, subsequent purchaser under 
execution against grantor simply acquired right to redeem. 
Kieth vs. Catchings, 773. 

14. Transfer by grantor of bond to reconvey to another, could not 
affect title of party holding under deed, until terms of bond 
were complied with. did. 


DELIVERY. See Svies, 1. 


DIVORCE. See Husband and Wife, 5-7. 
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DOWER. 


1. Florida law makes widow entitled to dower in personalty as 
well as realty. Mitchell 1s. Word, guardian, et al., 208. 


2. Widow in possession of dwelling-house needs no injunction to 
restrain creditor from selling under execution, or to restrain 
sheriff, before sale, from turning her out. Notice at sale of 
rights will fully protect her. Jackson & Co. et al. vs. Rainey, 
311; Spence et al. vs. Cox, 543. 


8. Possession entered under parol contract of purchase, but no 
part of purchase money paid to holder of legal title, one is not 
seized as against latter and those claiming under him, and on 
death, even after having tendered purchase money, widow is 
not dowable. Latham vs. McLain, 320. 


4, Assignment of dower not a nullity because only four instead 
of five commissioners were appointed, if it be otherwise legal; 
may be bad on objection made at prover time, but after re- 
turn has been made judgment of court, objection too late. 
Williamson vs. McLeod, 761. See Dean, ex’r, vs. Cent. Cot. P. 
Co., 670. 


5. Notice by wife to administrator of husband’s estate of applica- 
tion for dower, is notice to creditors of decedent. did. 


6. Assignment recorded in book of deeds, but plat having been 
omitted by accident, it was subsequently inserted by order of 
court, charge which assumed this to be illegal record error. 
It was constructive notice to the world, and actual notice to 
creditors of decedent who were represented by administrator. 
Ibid. 


EJECTMENT. 


1, Grantee of executor who shows order from court of ordinary 
to sell real estate of testator need not introduce will in evi- 
dence. Coggins vs. Griswold, 323. 


2. County, suits by or against under constitution of 1877, must be 
in the name thereof. If commissioners sue for land officially 
in their own names, no recovery can be had if they have had 
no actual possession, and if the title is not in them but in the 
county. Bennett et ux. vs. Walker et al. com’rs, 326. 


3. Corporate magistracy of county and of city constituted of same 
persons or board, and sue in former character upon prescrip- 
tive title in county, cannot recover upon proof of title in city. 
Ibid. 

4. Purchaser from intestate who went into actual possession, and 
paid purchase money to administrator by consent of heir, will 
acquire perfect equity against such heir, and may recover 
thereon in ejectment, DuBose, adm’r, vs. Bail, 350. 
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5. Title shown out of plaintiff by proof, complaint for land can- 
not be maintained, Willis vs. Meadors, ez’r, 721. 


6. Abstract of title which takes place of demises, may be amended 
as readily and as often as under common law form a new 
demise might have been laid; but new party cannot be added, 
or perfect equity set up in plaintiff's own grantee. J did. 


EQUITY. 


1, Sale under tax fi. fa., person seeking to set aside by bill must 
show that he has some title to or interes in the property. 
Piquat vs. City Council of Augusta et al., 254. 


. Creditor of insolvent estate under injunction not to sue execu- 
tor, has good excuse for not obtaining judgment on debt be- 
fore proceeding in equity to set aside voluntary conveyance; 
if during pendency of bill, decree is obtained fixing amount, 
same may be brought in by amendment. Cleveland <t al. vs. 
Chambliss, guardian, 353. 

. Marshal assets, bill to by executor, and one defendant files an- 
swer in nature of cross-bill against certain co-defendants, 
voluntary donees of property under testator, another co- 
defendant, not made party thereto, may file independent bill 
to accomplish same object, and will not be bound by result of 
litigation on cross-bill. Ibid. 


. Agreement to convey to sister on payment of purchase money 
advanced by brother taking title as security, bill to enfcrce is 
not proceeding to change deed to brother from fee simple to 
conditional title. Evidence of such contract admissible with- 
out infringing rule that it is not competent to engraft express 
trust upon written deed by parol proof. Scott vs. Taylor, 506. 

. Deed made under tax sale, bill to set aside, amount of taxes 
admitted to be due must be tendered. Insufficient to allow 
city to retain sufficient amount out of proceeds of sale. 
Picquet vs. City Council of Augusta et al., 516. 


j. Judgment sustaining demurrer to bili affirmed, complainant 
cannot amend unless he makes case for equitable relief beyond 
reasonable doubt ; nor even then, if there bas been apparently 
needless delay, or if complainant has had his day in court 
thereon. Ibid. 


. Poverty and old age, distressing as they are, cannot create equity. 
Wright et al. vs. James, 533. 


. Chancery powers, judge of city court no authority to exercise 
in vacation under provision of constitution of 1877 author- 
izing him and judge of superior court to preside for each 
other in certain cases. Northwestern M. L. Ins. Co. vs. Wilcoxon, 
adm’ r. 556. x 
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9. Will provided for payment of debts, of specific legacies, and 
that balance should go to son for life, with remainder to chil- 
dren, and if none, then to other relatives. Also, that son 
should not control property until he became of age, and that 
executor should see to religious and secular education. Son 
became of age in 1854, and died in 1860, leaving a child born 
in 1855. On ez parte proceeding in equity, filed in 1843, less 
than thirty days before term, court of county where executor 
lived rendered decree, founded on verdict of jury, allowing 
him to sell certain realty in order to pay a debt and to make dis- 
tribution required by will: Held, that though proceeding was 
irregular, court was not without jurisdiction, and decree not 
being void, it cannot be collaterally attached. The executory 
devisee was not then born, and executor represented her in 
terest as far as it could have a representative. Dean, ex'r, vs. 
Cent. Cot. P. Co., 670. See Williamson vs. McLeod, 761. 

10. Advancements, priority of claims, etc., to be determined be- 
fore administrator could safely dispose of estate, bill for di- 
rection and distribution not without equity. Miles & Co et al, 
vs, Peabody, adm’r, 729. 

11. Exempted property, courts of equity have exclusive jurisdic- 
tion of suits te recover, where voluntarily sold prior to act of 
1876. Zellers vs. Beekman, '747. 


12, Rent of lands pending litigation, under order of court, passes 


with corpus in adjudicated disposition thereof. Ross et al., 
adm’rs, vs. Stokes, adm’r, 758. 


18. Costs seem to have been equitably taxed, but whether so or 
not, this is matter for chancellor. bid. 


ESTATES. 


1. Devise to nephew and niece for life, with right and privilege to 
them to sell if they deemed proper, and at their death prop- 
erty or proceeds to be divided between named children of 
such devisees, they being husband and wife, under law of 
England they took an entirety and not a severalty. Parrott et 
al. vs. Edmondson, 332. 


2. Georgia statute abolishing joint tenancy, etc., if it be not appli- 
cable to the above law of the mother country, then interest of 
wife is clear, for latter law is still of force, and power of sale 
being coupled with an interest, wife, as survivor, could sell. 
Ibid. 

8. If English law was repealed by statute above referred to, still 
the wife’s equity in the property would give her such interest 
therein to be coupled with the power as to authorize her, as 
survivor, to sell. did. 
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ESTOPPEL. 


1. Party consenting to settlement estopped frum setting up ate 
against. DuBose, adm’r, vs, Ball, 350. 


2, Sentence ought not to be modified by any arrangement looking 
to abandcnment of right to move for new trial, and if so 
modified, defendant not estopped. Smith vs. State, 439. 


3. Husband and wife enter possession of land in 1858, and former, 
in 1870, gave note to plaixtiff’s intestate and took bond for 
title from him, and held thereunder until death, husband 
during /ife and widow after death, in absence of any written 
title, estopped from setting up adverse title by possession, 
even though fortwenty years. McMath vs. Teel, adm’r, 595. 

4. Wagon furnished by child of decedent to administratrix, who 
was his mother, for use of estate, and it was so used, heir who 
assented to arrangement estopped from objecting to payment 
of debt so contracted, and creditors seeking to subject his dis- 
tributive share would only be subrogated to his rights. Miles 
& Co, et al. vs. Peabody, adm’r, 729. 


EVIDENCE. 


1. Deeds thirty years old, apparently genuine, and coming from 
proper custody, admissible without proof of execution or of 
proper record. Weitman, adm’r, et al. vs, Thiot et al., 11. 


2. Returns, several made to ordinary at same time and sworn to 
in one affidavit, and one introduced by plantiffs, defendant 
may introduce the rest of the series, and the whole may be 
considered by the jury as one entire document. Munroe et al. 
vs. Phillips, adm’z, 32. 

3. Res geste, homicide committed in dark in midst of crowd, and 
question whether wound in back from which death may have 
resulted was made by prisoner, declaration by bystander im- 
mediately after rencounter that he cut accused in back with 
knife, when he had no such cut but deceased had, admissible 
as part of. Flanegan vs. State, 52. 

. Question as to fact of agency for proprietor of hotel of one who 
purchased as caterer, no error in excluding evidence as to 
custom of proprietors of hotels in the city in buying through 
caterers. Zhompson vs. Douglass, 57. 

5. Parol evidence inadmissible to show transcript of record from 
another court to be incomplete. iliott vs. Deason, 63. 

. Certificate which states that ‘‘ the following and annexed writing 
is a true, correct and complete copy of the original on file and 
remaining of record in my office,” is not sufficient. did. 


. Fertilizer bought ‘‘ entirely upon its analytical standard, they 
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(the sellers) in no case to be held responsible for the practical 
results,” evidence of chemist that it did not come up to the 
standard admissible, though analysis was imperfect, and con- 
dition of sample as to preservation unknown to chemist etc. 
DeLoach vs. Lardee’s Son & Co., 94. 

. Practical result, whilst inadmissible to hold plaintiffs responsi- 

ble, standing alone, yet may be admitted to throw light upon 

the issue whether or not the fertilizer delivered came up to 
analytical standard. Ibid. 

. Plaintiff interrogated by defendant touching admissions made 
at certain time, and did not set up that what he said was with 
a view to compromise, but gave his version of the conversa- 
tion, defendant should be allowed to give his version by him- 
self or the witnesses present. Scales vs. Shackleford, 170. 

Power, terms of ambiguous, or indorsement blank, meaning 
ascertained by assistance of surrounding circumstances. Cham- 
pion vs. Wilson & Co., 184. 

. Books of account are secondary evidence, and only admitted 

when. Bracken & Ellsworth vs. Diilon & Sons, 248. 


. Books will not establish items for cash, nor accounts of third 
persons transferred to defendants; nor are they admissible at 
all to show the authority to muke such transfer. Jbdid. 

. Title by virtue of duration of possession sole issue, rejection of 
testimony that improvements were of but little value, not such 


error as will require new trial. Shiels vs. Roberts, 370. 

. Privity of estate shown between defendant and long line of 
grantors to lot 17 and buildings thereon obtruding some feet 
over lot 18, continuity of possession for more than twenty 
years between him and his grantors, may be proven by parol. 
Ibid. 

. Indistinctness of hearing of witness not exclude testimony ; it 
affects only force thereof. Coz vs, State, 374. 

. Stenographic notes of testimony taken down at coroner's in- 
quest, and afterwards transcribed, may, upon proof that writ- 
ing is correct minute of evidence, be read to show contradic- 
tions. Ibid. 

. Objection based upon one ground in court below, not enter- 
tained upon another in this court. did. 

. Conversation, part admitted, rest may be brought out by oppo- 
site party on cross-examination. bid. 

. Doubtful or objectionable matter already before jury, and no 
motion to withdraw, repetition by another witness, though 
objected to, treated as not sufficiently material to require 
new trial. did. 
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. Res geste, mutuil agreement to arm and fight, and parties sepa- 
rate and arm with pistols, and they meet within an hour and 
fight with pistols, all pertinent acts and declarations of either 
in the interval belong thereto. Doctrine of ree gestea fully dis- 
cussed, Ibid. 

. Statement of prisoner and evidence, comparative weight. Jbid. 

Hiill vs. State, 453. 

. Notice to produce is appropriate means of obtaining original 

paper; if no such notice is given, secondary evidence of let- 

ter excluded even though other party resides beyond limits of 
state, and bas answered interrogatories propounded by his 
own counsel requesting the production of all letters touching 
cause of action, sending forward others than the one desired 
by his opponent, testifying that they were all. McAdam vs. 

Weikel & Smith Spice Co., 441. 

. Contractor who had engaged for year to work streets according 

to plans, etc., discharged before year expired, on suit against 

city for damages, evidence admissible to show that he worked 
streets in proper manner. Mayor, etc., of Americus vs. Aler- 

ander, 447. 

. Agreement to convey to sister on payment of purchase money 
which had been advanced by brother taking title as security, 
on trial of bill to enforce, competent to prove contract and 
repayment of money without infringing rule that express trust 
cannot be engrafted upon written deed by parul proof. Scott 
vs, Taylor, 506. f 

Partnership or no partnership the issue, sayings of one who 
admitted himself to be such, inadmissible to prove that another 
wasalso. Ford vs. Kennedy, 537. 

. Admission of one who denies being a partner admissible to 

prove him such. Jdid. 

. Admission of evidence which, if error at all, was so slight as 

to be harmless, not ground for new trial. did. 

. Weight to be given to evidence should be determined by jury, 

and should not be controlled by charge. Ibid. 

. Sayings of one party in absence of other, tending to establish 

his version of contract, and which form no part of res geste, 

inadmissible in his own behalf. Williams vs. English, 546. 

. Award itself is best evidence of its meaning. Mulligan vs, 

Perry, adm’r, 567. 

. Arbitrator, testimony of as to what was intended, and his con- 
struction thereof, inadmissible. bid. 

Father and son lived together, latter cultivating portion of 
former’s land and attending to entire farm, and son went with 
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father s wagons to purchase guano, admissible to show that 
in making purchase he stated that guano was for use of both 


of them. Effect which it would have on father would depend 
on proof of agency. Lillis vs. U. 8. Fert. and Chem Co, 571. 


33. Bond for title produced under notice to defendant, and on 
death his widow was made party in his stead, and stood 
as heir claiming benefit under paper, it was properly admitted 
without proof of execution, but subject to be excluded. if it 
subsequently appeared that she had legal claim to land inde- 
pendently of bond. McMath vs. Teel, adm’r, 595. 

. Letter inadmissible to bind third person in absence of proof of 
authority to write, ete. bid. 


. Records and judicial proceedings of courts of other state, 
since May, 1790, admitted upon proper attestation and certifi- 
cate. McAllister vs. Singer Man. Co., 622. 


36. Parol evidence inadmissible to show that certain decree was 
rendered when collaterally in question in court of rendition; 
mucb more so in another tribunal. Clark vs. Cassidy, adm'r, 
662. 


Discharged employé, suit by, statements made after time when 
notice of discharge was alleged to have been given, and before 
it was to take effect, admissible to show preference by him 
of other service. Howard vs Chamberlin, Boynton & Co., 684. 


38. Amount made by discharged employé in other service admissi- 
ble, and where he sold fruit trees on which he was to receive 
commission on collection therefor, books received from plain- 
tiff ccntaining netes taken, and also books compiled from 
these by last employer and plaintiff, containing schedule of 
makers and amounts, with marks of payment where made, 
admissible. J did. 


. Inadmissible to show that plaintiff left more lucrative position 
to obtain year’s employment with defendants. did. 


. Confederate government being overthrown, and being no rec- 
ords by which to establish acts of congress, parol testimony 
of witness that he was a member of that body, that acts were 
genuine, etc., sufficient to admit printed copy. Commissioners 
of Bartow Co. vs. Newell, 699. 

. Absolute bond as treasurer of state delivered, cannot be shown 
by parol that it was accepted by governor as temporary bond, 
to be void when a new one, with new securities, was executed. 
Jones et al, va. Smith, gov., 711. 

. Reopen testimony, court may inits discretion. Ibid 

. Fraud in making or procurement of deeds constituting chain of 
title to defendant, inadmissible unless notice thereof was 
shown to latter. Kieth vs. Catchings, 773. 

V 64—52 
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44. Quit-claim deed from original grantor to purchasers from his 
vendee, executed long after be had parted with title, and 
obligation back to him going to show that he had interest in 
land, inadmissible as based upon no consideration and irrele- 
vant. Ibid. 


45. Legal title and actual ownership in suc: grantor, after he had 
conveyed by deed, cannot be shown by parol. / bid. 


46. Legal effect of deed and bond to reconvey was for court, and 
parol proof to show that they constituted mortgage was prop- 
erly excluded, the instruments being unambiguous, and no 
charge of fraud, accident or mistake being made. / did. 


47. Grantor having parted with title, no subsequent act of his with 
other parties, whether fraudulent or not, could affect such 
title, and therefore, all evidence to show such fraud was 


properly excluded. J did. 


EXECUTIONS. 


1. Comptroller-general not authorized by law to transfer tax ji. fas. 
issued by him against wild lands on payment of amount due 
thereon. Johnson vs. Christie, sh’ ff, et al., 117. 


. Advance by third person to obtain transfer of execution, with 
intention to keep it open until reimbursed, transaction is not 
a payment but a purchase, and though person making transfer 
had authority to co!lect, yet if he had no power to sell abso- 
lutely as against plaintiff, and latter has never ratified, there 
was no satisfaction and his title remains unimpaired. So. Star 
L. R. Co. v8. Duvall, 262 


3. Attorney is empowered to transfer execution subject to ratifica- 
tion by client, but whoever deals with the attorney or his 
transferee takes risk of client’s refusal to ratify. bid. 


. Levy appearing on sufficient personalty to satisfy, presumption 
that fi. fa. was satisfied. Oliver vs, State, 480. 


EXECUTIVE WARRANT. See Governor, 1. 
EXEMPLIFICATION. See Zvidence, 5, 6. 
FERTILIZERS. See Contracts, 1, 2, 12, 12. 
FOREIGN CORPORATION. See Corpvrations, 1. 
FRAUD. See Contracts, 11; Preseription, 4, 


FRAUDS, STATUTE OF. See Partnership, 5. 
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FRAUDULENT CONVEYANCE. 

1. Creditor of insolvent estate under injunction not to sue execu- 
tor, has good excuse for not obtaining judgment on debt be- 
fore proceeding in equity to set aside voluntary conveyance; 
if during pendency of bill, decree is obtained fixing amount, 
same may be brought in by amendment. Cleveland et al. vs. 
Chambliss, guardian, 353. 

2. Voluntary conveyance attacked solely on ground that donor 
was insolvent, making no charge as to fraudulent intent, such 
intent, apart from insolvency, is not in question, and instruc- 
tions to jurywhich do not look to insolvency as necessary fact, 
inappropriate. bid. 

3. Reservation of two years’ use and possession of land sold few 
weeks before judgment by insulvent debtor, destroys validity 
of conveyance as against such judgment. Mitchell vs. Stetson, 
442. 





FREE PERSONS OF COLOR. See Guardian and Ward, |, 2. 


‘GARNISHMENT. 


1. Traverse of answer denying indebtedness, with subsequent 
amendment setting out fac's whereby other indebtedness was 
substantially shown, though on complicated state of facts, 
should not be stricken on demurrer. Bates & Co. vs. Forsyth,. 
adm’r, 232. 

2, Variance between condition of bond and that required by stat- 
ute, fatal in this case. Maddox vs, Heard et al., 448. 


3. Answer summons from justice court, garnishee must witbin 
ten days. Duty is imposed by law, whether summons so 
specifies or not. Hearn vs. Adamson, 608. 


4. Monthly wages of painter liable to garnishment for medical ser- 
vices, depends upon date thereof. If while act of February 
24th, 1875, was of force, liable, otherwise not. Moore vs, Mc- 
Vown, 617. 

OIFT. d 

1. Intention to give, acceptance by donee, and delivery of article 
given, or some act accepted by law in lieu thereof, necessary 
to constitute valid gift. Delivery of non-negotiable instru- 
ment, without more, insufficient. Hill, adm'r, for use, vs. Shei- 

» bley, 529. 


‘GOVERNOR. 


1. Executive warrant on treasurer as voucher for redeemed bonds 
of state, open to inquiry by courts, as to good faith of treas- 
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urer in procuring such warrant, when it is alleged that it was 
procured by fraud. Jones et al. vs. Smith, gov., 711. 


GUARDIAN AND WARD. 


1, Free persons of color, guardian of appointed prior to abolition 
of slavery, in 1868 no ordinary had power to dismiss and ap- 
point successor. Monroe et al. vs. Phillips, adm'r, 32. 


2. Slavery, during existence of there was no law or public policy 
against the ownership of personal property by free persons of 
color, and no law for any slave to have a guardian. The ap- 
pointment of a white man as guardian for certain negroes, 
and his acting in such capacity, involved their freedom as a 
foregone conclusion. If they were de facto free in ‘‘slavery 
times,” and he made returns to the ordinary in 1868 reaching 
back to 1854, in which he debited and credited them as his 
wards, it need not further appear whether they were free de 
jure or not, in order to hold him to account. Jbdid. 


3. Confederate bonds, burden of proving that fund was converted 
into in a legal way, on guardian or representative. bid. 

. Returns, one of several made at the same time and sworn to in 
the same affidavit, having been introduced by the plaintiffs, 
the defendant may introduce the rest of the series, and the 
whole may be considered by the jury as one entire document. 
T bid. 


5. Minor, bill served on and step-father answered as prochein ami, 
she would be bound by decree in absence of fraud. Cuyler 
et al. vs. Wayne, adm’r, 78. 


. Bond should always be required on appointment of guardian, 
but grant of letters without not void as against bona fide pur- 
chaser under guardian without notice of want of bond. Ibid. 

. Natural guardian of daughter over fourteen, not obligatory 
upon courts to supersede mother as, and appoint person 
selected by daughter. Beard vs. Dean, 258. 

. Ordinary exercises limited jurisdiction in issuing commission 
for examination of person alleged to be imbecile. Proceed-- 
ings must show on face such facts, especially touching notice, 
as will authorize judgment appointing guardian. Morton, 
guardian, vs, Sims, 298. 


Nearest adult relatives themselves the petitioners, ten days’ no- 
tice should be given to three of the next nearest, and if there 
be none within the state except petitioners, then notice should 
be given to the alleged imbecile himself, or else a guardian ad 
litem be designated to receive the notice. did. 


. Levy under fi. fa. for balance of purchase money, and claim by 
defendant as guardian of minor; plea to effect that he bad 
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used money of ward in paying part of purchase money for 
land which had been bought by him individually, which fact 
was known to plaintiff, who is insolvent, and that ward is 
equitably entitled to have land, or that it be sold and ward 
repaid, etc , praying that sale be enjoined until proper decree 
can be rendered, demurrable, especially as there was no offer 
to pay balance due. Shealy, guardian, vs. Toole, 519. 

11. Action on note payable to plaintiff for use of childr:'n against 
father, plea setting up that defendant is natural guardian, 
that plaintiff is insolvent, and if permitted to collect will ap- 
propriate to his own use, and praying that upon defendant's 
giving bond for the faithful management of the fund the 
note should be decreed satisfied, should not be stricken on de- 
murrer. Smith vs, Danielly, 554. 

12. Husband of ward, who was also guardian, transferred execu- 
tion in favor of ward to his creditors, and they collected 
money thereon, remedies of wife were two-fold: first, those of 
ward to call guardian to account ; second, of wife, to recover 
from creditor who knowingly receives, in payment of debt, 
money belonging to debtor’s wife. Story & Bro. vs. Walker, 
614. 


ZIABEAS CORPUS. 


1. Prisoner under mesne process for recovery of personal property, 
legality of imprisonment not depend on truth of plaintiff's 
affidavit, but upon due verification of material facts alleged 
therein, together with the substance of the declaration, the 
jurisdiction of the court, and the sheriff's return. Slate ex rel. 
Lynch vs. Bridges, jailer, et al., 146. 

2. Wife of prisoner suing out habeas vorpus entitled to writ of 
error upon final decision. did. 


HOMESTEAD. 


1. Specific exemption of Code, act of 1874 making liable for pur- 
chase money, not affect exemption set apart before act was 
passed. Hawks vs. Hawks, ex’z, 239. 

2. Exemption treated as valid, unrecorded mortgage for purchase 
money will take in preference to one duly recorded, to secure 
debt not within any of exceptions of constitution. Walker vs. 
Johnson et al., 363. 

.8. Realty, homestead in under $2040 et seg. of Code, must be laid 
off and plat returned and recorded in order to vest title in head 
of family free from debts, unless quantity owned is not more 
than that exempted. Pritchard vs. Ward, 446. 

4. Indigent sister and children, though mainly dependent on ap- 
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plicant for support, do not constitute family for whose benefit 
he can take homestead. Dendy vs. Gamble & Copeland, 528. 

5. Debtor, in August 1856, arrested under ca. sa., filed his sched- 
ule, etc., and discharged under act for relief of honest 
debtors, leaving him in possession of fifty acres of land, which 
he held until death of wife and arrival at age of children, no 
longer under the operation of exemption law of 1822 and 
amendments. Wright et al. vs, James, 533. 

. Subsequent ‘marriage not re-establish exemption. did. 

7. Recital in deed that land conveyed had been set apart as home- 
stead, not ground for rejection as evidence of title. Sale, 
though private, may have been for some one of purposes 
enumerated in constitution of 1868 as authorizing judicial sale. 
Willis vs. Meadors, ex’r, 721. 

. Equity has exclusive jurisdiction of suits for recovery of ex- 
empted property voluntarily sold prior to act of 1876. Zellers 
vs. Beckman, 747. 

%. Husband is head of family and is proper person to bring suit. 

bid. 


HUSBAND AND WIFE. 


1. Habeas corpus, wife of prisoner suing out, entitied to writ of 
error on final decision. Lynch vs. Bridges, jailer, et al., 146. 

2. Possession entered in 1858 by husband and wife, and former, in 
1870, gave note to plaintiff's intestate and tcok bond for title 
from him, and held thereunder until death, husband during 
life and widow after death, in absence of any written title, 
estopped from setting up adverse title by possession, even 
though for twenty years. McMath vs. Teel, adm’r, 595. 

3. Guardian, who was also husband of ward, transferred execution 
in favor of ward to his creditors, and they collected money 
thereon, remedies of wife were two-fold: first, those of ward 
to call guardian to account; second, of wife, to recover from 
creditor who knowingly receives, in payment of debt, money 
belonging to debtor’s wife. Story & Bro. vs. Walker, 614. 

4, Competent to show, if action belongs to latter class, that money 
was received in payment of debt of wife, that husband was 
insolvent, and credit was refused him, ete. did. 

5. Decree authorizing divorce, none entered, though two verdicts 
rendered, parties incompetent to contract marriage. (lark 0s. 
Cassidy, adm’r, 662. 

6. Act of 1868, whether constitutional] or not, can have no appli- 
cation on account of absence of decree. / did. 

7. Marriage valid without license or banns, when. /bid. 
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IMBECILE. See Guardian and Ward, 8 9. 


ILLEGALITY. 


1. Service, jurisdiction in court of amount and person, as well as 
judgment against defendant, although by default, or not 
founded on sufficient evidence, conclusive as against illegality 
based on causes anterior thereto. Greene vs. Oliphant & Han- 
nah, 565. 

2. Ordinary on settlement with county treasurer, taxed no costs 
against him as far as record discloses, fact that judgment, and 
execution based thereon, do not contain itemized bill, no 
ground of illegality. Smith, county treasurer, vs. Outlaw, sheriff, 
677. 


INDICTMENT. See Criminal Law, 11, 29, 34, 42. 
INDORSEMENT. See Surety and Indorser. 


INJUNCTION AND RECEIVER. 


1. Pendency of bill to foreclose mortgage on railroad and for ap- 
pointment of receiver, in U. 8. circuit court of South Carolina, 
not affect operation of attachment laws of this state, though 
some of plaintiffs in attachment were parties defendant before 
levy made, and others were made so afterwards, it not being 


a general creditors’ bill. South Car. Jt. R. vs. Peoples’ Sav.-Ins., 
18. 


. Attachments levied on property of foreign corporation in this 
state, and receiver afterwards appointed in its own state, be- 
fore he can defend he must apply to courts where pending and 
be made a party. Ibid. 

3. Petition that property levied on be turned over to receiver, not 
proper mode of disposing of attachments. bid. 


. Trustees of camp-meeting ground, contest between two sets of, 
and no allegation being made that either Las interfered with 
beneficiaries in enjoyment of religious worship, equity will not 
interfere by injunction, but will leave parties to a quo warranto. 
Harris et al. vs, Pounds et al., 12i. 

5. Tax-payers may intervene by injunction and prohibit munici- 
pality from incurring illegal debt. Hudson et al. vs. Mayor, ete., 
of Marietta, 286. 

. Dower though not assigned, widow in possession of dwelling- 
house needs no injunction to restrain creditor from selling 
under execution, or to restrain sheriff, before sale, from turn- 
ing her out. Notice at sale of rights will fully protect her. 
Jackson & Co. et al. vs. Rainey, 311; Spence et al. vs, Cox, 548. 
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7. Nuisance, obstruction of any part of twenty-foot alley dedi- 
cated to use of grantees of lots adjoining by common grantor, 
by erection of two privies thereon projecting in alley, is, and 
equity will enjoin; damage could not be estimated in money. 
De Give vs. Seltzer, 423. 

. Affidavits used on hearing of application for injunction consti- 
tute no part of record; must be incorporated in bill of excep- 
tions and identified by judge. Morgan vs. Twitty et al., 426. 

. Discretion of chancellor in granting or refusing injunction not 
controlled unless some well recognized principle of law or 
equity be violated. Hvllemam vs. Holleman, 437; Jenkins vs. 
Harris, ex'r, 440; Pitts vs. Flournoy & Epping et al., 681. 

. Vendor’s lien, bill asserting, and seeking to enjoin administrator 
from selling and$paying other creditors, but failing to charge 
such creditors with notice of lien, or that they occupied 
such relation prior to sale of land to intestate, injunction 
properly refused. Head et al. vs, Aycock, adm’r, et al., 441. 


Levy under fi. fa. for balance of purchase money, not enjoined 
at instance of defendant as guardian of ward, setting up tnat 
payment made was with funds of ward, which was known to 
plaintiff, who is insolvent, that ward is equitably entitled to 
land, or to have it sold and money refunded, especially 
where there is no tender of balance due. Shealy, guardian, vs. 
Toole, 519. 

. Adjacent property owner not entitled to injunction because 
sewer which is about to be inserted may be too small for vol- 
ume of water, thus flooding lot, causing sickness, etc. Matter 
is in discretion of municipal authorities. Mayor, etc., of Ameri- 
cus vs. Eldridge, 524. 

. Judge of city court no authority to grant injunction in vacation 
under provision of constitution of 1877 authorizing him and 
judge of superior court to preside for each other in certain 
cases. Northwestern M. L. Ins, Co. vs. Wilcoxon, adm’r, 556. 


. Rent of lands pending litigation, under order of court, pass 
with corpus in the adjudicated disposition thereof. Ross et al., 
aim’rs, vs. Stokes, adm’r, 758. 

. Ministerial officer attempting to collect money under forms of 
law, but without any valid constitutional law to authorize the 
process he uses and calls an execution for taxes, it is the duty 
of the courts to arrest the proceeding. Wright, comp. gen., e# 
al. vs, Southwestern Railroad, 783. 

. Equity has jurisdiction to interfere in behalf of railroad com- 
pany on following grounds: First, because exactions are 
pressed upon it in form of annual taxes, violative of its char- 
tered rights and destructive of its franchise; secondly, exac- 
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tionsmnight be repeated and suits and costs multiplied; thirdly, 
it was misied by action of comptroller and legal fraud perpe- 
trated on it; fourthly, mistake caused by defendant’s conduct; 
and, fifthly, the numerous questions made as to different parts 
of the road, and the liability of each branch, most of them 
dependent upon separate charters and amendments, etc., make 
case complicated to a degree that court of equity can better 
unravel it than court of law. J did. 

17. Tax executions having been issued and levied upon property in 
Bibb county, by sheriff thereof, and the principal oftice of 
road being in that county, superior court thereo* had juris- 
diction of bill to enjoin. did. 


INSANITY. See Criminal Law, 39. 


INTEREST AND USURY. 


1. Deed tainted with usury void as title, and if good as equitable 
mortgage, it is only so far as to secure principal. Denham vs, 
Kirkpatrick, 71. 

2. Holder of such deed, by notice given at sale of amount of debt 
to him, including therein the usury, causes property not to 
bring full value, he becoming the purchaser, is liable to 
grantor for difference. bid. ‘ 

?. Deed executed whilst there was no usury law. in force, could 
not be tainted. J7wmmons vs. Hamilton, 137. 

4. Loan made in 1873 at usurious rate, on two notes payable fol- 
lowing October and November. At maturity usury! laws bad 
been repealed. The first was paid, and the second renewed 
by draft, without purging. To suit on draft begun in 1877, 
usury paid on note which was discharged not matter of de- 
fense. Williams vs. Grif. Bank. Co., 178. 

&. Contract made for more than 10 per cent., under act of De- 
cember 11th, 1871, it was valid forthat much. Jdid. 

6. Limitations, usury paid from 1873 to 1875 cannot be pleaded as 
against suit commenced in 1879. Finney vs. Brumby, trustee, 
510. 

7. Appeal from justice court, interest on liquidated amount sued 
for cannot be remitted so as to avoid. Howard vs. Chamberlin, 
Boynton & Co , 684. 

&. Tax due on part of property not covered by limitations in 
charter, equitable that company should pay interest at least 
from time tax was claimed by officers of state. Wright, comp. 
gen’l, et al. vs. Southwestern Railroad, 783. 


INTERROGATORIES. 
1. Party making himself witness held to answer strictly and 
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minutely every question, or testimony rejected. Howard os. 
Chamberlin, Boynton & Co., 684. 


2. Error turns upon ruling based on inspection by court of set of 
interrogatories used on trial, certiorari not dismissed because 
originals were attached to petition. Scott vs. Me Daniei, 780. 

8. Commissioners are officers of court for purpose of taking tes- 
timony, and presumption is that they performed duty by 
having answers written by competent person. did. 

4. Presumption not rebutted by mere inspection of them, without 
more, although handwriting in body of answers, the signatures 
of commissivners and that of the witness, may each appear to 
be different. Jdid. 


JOINT-TENANCY. See Estates, 1-3. 


JUDGMENT. 


1, Arrest judgment, refusal to cannot be made ground of motior 
for new trial. May be excepted to in bili of exceptions which 
brings up whole case, but not in that which brings up only 
motion for new trial. Watson vs State, 61. 


2. Subject, property found in claim case, foliowed by affirmance 
in supreme court, claimant concluded as to validity of original 
judgment between creditor and debtor. Henderson vs. Hill, 


292. 

3. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. vs. 
Tucker, 432. 

. Distribution of money, final judgment for passed, and during 
same term some of parties to proceeding petition for rule nist 
requiring others to show cause why judgment should not be 
set aside because of mistake, etc., rule should not be granted 
where there is no verification of facts alleged, no mistake ap- 
pearing on face of former adjudication. Dugan et al. vs. Me- 
Glaun et al., 446 

5. Motion made March 81st, 1879, to set aside decree rendered in 
1871, was barred by act of February 15th, 1876. Plumb, trus- 
tee, vs. Tucker, 497; In re Bradley, 535. 

. Administrator’s sale discharges lien of judgments, exception 
where levy has been made before sale, not include construc- 
tive levy by reason of filing of bill to subject land. Rhett, 
trustee, vs. Ga. Land and Cot. Co, 521. 

. Service, jurisdiction in court of amount and person, as well as 
judgment against defendant, although by default, or not 
founded on sufficient evidence, conclusive as against affidavit 
of illegality based on cau:es anterior thereto. Greene vs. Oli- 
phant & Hannah, 565. 











JURISDICTION. 








IN DEX. S3T 


&. Motion to dismiss certiorari made and overruied, but no order 
entered on minutes, and at subsequent term same ground was 
again urged on new motion to dismiss, no error in allowing 
order to be entered nune pro tunc, and holding that ground to 
be res adjudicata. Fuller vs. Arnold et ux., 599. 

9 Foreign judgment, plea to suit on which appertains wholly to 
matters occurring anterior thereto, stricken. McAllister vs. 
Singer Man. Co., 623. 

10. Nunc pro tunc order, on motion to enter question of fact in- 
volved as to passage of original order, court should decide 
without jury. Lewis et al. vs. Armstrong, adm'r, 645. 

11. Purchase with four years’ possession, under $3583 of Code, 
does not protect one who buys with notice that property is 
then subject to judgment. Prater vs. Coz et al., 706. 

12. Excess of amount declared} for, judgment covering is irregu- 
larity, but constitutes no ground to dismiss levy. Buice vs. 

Lowman G. & 8. M Co , 769. 


1. Ordinary exercises limited jurisdiction in issuing commission 
for examination of person alleged to be imbecile. Proceed- 
ings must show on face such facts, especially touching notice, 
as will authorize judgment appointing guardian. Morton 
guardian, vs, Sims, 298. 

2. Court of county of sheriff has jurisdiction to rule him, though 
mortgage fi. fa., on which it was claimed money had been 
illegally paid, was returnable to subsequent term of another 
county. Jollis et al. vs. Saulsbury, Respess & Co., 444 

3. Waive absence’of jurisdiction of person, defendant cannot so as 
to affect rights of third persons. Rhett, trustee, vs Ga. L. & 
Cot. Co., 521. 

4. Act of court after jurisdiction has terminated, without legal 
effect. Greene vs. Oliphant & Hannah, 565. 

5. Levy under foreclosure of saw-mill lien on mill etc., and claim 
filed, case rcturned to county of residence of defendant in 
fi. fa. Akin vs, Peck & Allen, 643. 

6. Will provided for payment of cebts, of specific legacies, and 
that balance should go to son for life with remainder to chil- 
dren, and if none, then to other relatives. Also, that son 
should not control property until he became of age, and that 
executor should see to religious and secular education. Son 
became of age in 1854, and died in 1860, leaving child born in 
1855. On ex parte proceeding in equity, filed in 1843, less than 
thirty days before term, court of county where executor lived, 

rendered decree, founded on verdict of jury, allowing him to 
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sell certain realty to pay debt. and to make distribution re- 
quired by will: Held, that though proceeding was irregular, 
court was not without jurisdiction, and decree, not being void, 
cannot be collaterally attacked. Dean, c2'r, vs. Cent Cot. P. 
Co., 670. 

7. County of residence of principal, action against him and two 
securities residing in different counties, and principal died, 
plea to jurisdiction by sureties properly overruled. Walsh 
et al. vs, Colquitt, gov., 740. 

&. Tax executions issued and levied in Bibb county, and principal 
office of railroad company being in that county, superior 
court thereof had jurisdiction of bill to enjoin. Wright, comp. 
gen., et al. vs, Southwestern Railroad, 783. 


JURY. 


i. Casual conversation by juror with person not on jury, and pro- 
curement by bailiff of newspapers for him, not necessitate 
new trial, it appearing that nothing was said or done which 
had any bearing on case. Flanegan vs, State, 52. 


. Capital felony, for juror to retire with leave of court in charge 
of bailiff, on trial of, not illegal separation. Neal ef al., vs. 
State, 272. 

3. Commissioners acting and recognized by court as such, are offi- 
cers de facto if not de jure, and that no order of appointment 
appears on minutes will not, in trial for felony, be cause of 
Challenge to array. Cox vs. State, 374. 


. Alphabetical order, that sheriff selected tales jurors from list in, 
no ground of challenge. did. 


. Statutory questions answered so as to make juror prima facie 
competent, and he being then put upon presiding judge for 
further crial, judge may decline to allow any other questions 
to be propounded, and confine investigation to evidence a/i- 
unde. Ibid. 


. Grand juror’s name on minutes as properly drawn, sufficient 
reply to exception to indictment that his name was not in jury- 
box. Cross vs. State, 443. 


. Remark by juror before impaneled indicating b.as, explained, 
and if simply for purpuse of avoiding jury duty, fact that he 
was taken on jury which convicted, not necessitate new trial. 
Hill vs, State, 453. 


8. Conversation by juror with wife apart from others, no ground 
of new trial, where it appears it had no reference to case, and 
was with consent of defendant's counsel. Jdid. 

. Objections propter defectum to late after verdict. Ibid 
Polled, languege used by juror on being, shows that he assent- 
ed to verdict. bid. 
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11. Verdict, juror cannot impeach by affidavit. did. 


12. Constitution of 1877 does not alter law in reference to jury 
being judges of law and fact in criminal cases. Ibid. 


13. Constitutions of 1868 and 1877, effect of provisions relating to- 
jury system. Hamlin et al. vs. Fletcher, executor, 549. 


14. Court has no power tu indicate who shall be placed upon panel 
as jurors to complete it. How talesmen should be selected. 
Ibid. 


JUSTICE COURTS. See Appeal, 4; Charge of Court, 17; Garnish- 
ment, 3 


LANDLORD AND TENANT. 


1. Evicted, tenant cannot treat himself as, and attorn to another, 
without defending possession or giving his landlord notice 
that it was attacked. Williams vs. Mc Michael, 445. 


2. Lien on crop for rent, superior to agreement between tenant 
and one who cultivated the premises with him on shares, that 
latter should have all the cotton raised thereon. Alston vs. 
Wilson, 482. 


3. Contract provided that if tenant be ousted from possession of 
rooms, tenancy and rent should cease; that landlord entered 
and used, on one or more occasions, room during absence of 
tenant, not constitute such ouster as to relieve latter from pay- 
ment of rent. Way etal. vs. Myers, 760. 


LEVY AND SALE. 


1. Holder of deed tainted with usury gives notice at sale of same 
as au equitable mortgage to cover amount of debt including 
usury, through which he is enabled to purchase land at less 
than its value by the amount of the usury, liable to the grantor 
for difference. Denham vs. Kirkpatrick, 71. 


2. Municipal corporation, property in use of for public, or held 
for future use, not subject to levy and sale. Curry v3. Mayor, 
etc., of Savannah, 290. 


3. Mortgage fi. fa., corn sold thereunder and knocked off to de- 
fendant in fi. fa. Agreement then made between defendant 
and sheriff that if former would pay off amount due on fi. fa. 
he might bave corn, otherwise agent of plaintiffs, who was 
next highest bidder, should taxe it. Defendant paid off mort- 
gage fi. fa. and took property: Held, that lien of judgments 
not in sheriff’s hands was not divested by this proceeding, 
and money was properly paid to mortgage fi. fu. Hollis et al. 
os, Saulsbury, Rspess & Co., 444. 


4. Court of county of sheriff had jurisdiction to rule him, though 
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mortgage fi. fa. was returnable to subsequent term of another 
county. J did. 

5. Presumption that fi. fa. was satisfied where levy on sufficient 
personaity appears, and no disposition thereof. Oliver vs. State, 
480. 

. Description sufficient where levy was upon ‘‘one house and 
one-half of lot No. 12 in the town of Wrightsville, adjoining 
T. W. Kent and Streets.” Smith, county treasurer, vs. Outlaw, 
sheriff, 677. 

. Rule against sheriff for failure to make money, it appeared that 
he had failed to obey instructions for six months, when de- 
fendant died, and he was then enjoined unti! right of widow 
to dower and year’s support ;was determined, and that plain- 
tiffs were injured by delay, makes prima facie case. French, 
Richards & Co. vs. Kemp, sheriff, 749. 

‘3. Dismissal of levy, is motion for new trial proper mode for cor- 
recting errorin? Quere. Buice os. Lowman G. & 8. M. Co, 
769. 


9. Judgment in excess of amount declared for is an irregularity, 
but is no ground of dismissal of levy. bid. 


LICENSE. See Municipal Corporation, 1-6, 15. 


LIEN. 


1. Affidavit to foreclose laborer’s lien on products of labor, in this 
case, shows completion of contract, that Wheat was raised 
under contract, and valid excuse for not making demand for 
payment. Lindsay vs. Lowe, 438. 


‘2. Vendor's lien, bill asserting, and seeking to enjoin administra- 
tor from selling and paying other creditors, but failing to 
charge such creditors with notice of lien, or that they occu- 
pied such relation prior to sale of land to intestate, injunction 
properly refused. Head et al. vs. Aycock, adm'’r, et al., 441. 


#, Lien of landlord on crop for rent superior to agreement be- 
tween tenant and one who cultivated premises with him on 
shares, that latter should have all cotton raised thereon. Al- 
ston vs. Wilson, 482. 

. Bill to cancel deed and to recover land conveyed by it, jury found 
for complainant 400 acres uf land by his refunding to defend- 
ant $987.50; such refunding was condition precedent to abso- 
lute recovery, and until it took place no lien in favor of com- 
plainaat’s attorneys could attach. Usry os. Usry et al., 579. 

5. Saw-mill lien, levy on mill, etc., under foreclosure of and 
claim filed, case returned to county of residence of defendant 
in fi. fa. Akin vs. Peck & Allen, 643. 
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LIFE ESTATE. Sce Administrators and Executors, 23; Parties, 5. 





LIMITATIONS, STATUTE OF. 


1. Suspended, statute having been from 1864 to 1868, and the time 
intervening between the two administrations not to be counted 
until the expiration of five years, and nine months and fifteen 
days to be added before bar prescribed by act of 1869 would 
attach, the bond and mortgage were not barred by that act 
in 1872, when the letters de bonis non were issued. Weitman, 
adm’r, et al. vs. Thiot et al., 11. 


. Administration de bonis non having been granted in 1872 to one 
of several trustees for purpose of securing payment of bond 
and mortgage, they were not barred whilst he was sole admin- 
istrator, and when he administered assets and applied them 
to debt without unreasonable delay. bid. 


. Infancy in reply to limitation act of 1869, effect of. Munroe et 
al. vs, Phillips, adm’x, 32. 

. Motion made March 3ist, 1879, to set aside decree rendered in 
1871, was, on its face, barred by act of February 15th, 1876, 
Plumb, trustee, vs. Tucker,497; In re Bradley, 535. 

. Usury paid from 1878 to 1875 cannot be pleaded to suit com- 
menced in 1879. Finney vs. Brumby, trustee, 510. 

3. Items relied on to take whole account from under bar must both 
be pleaded and proved. Ford vs, Kennedy, 537. 

. Entry of payment on note by principal not prevent bar from 
attaching in favor of security. McBride, adm’r, vs. Hunter, 
655. 

8. Administrator of one who signed note only as surety, cannot 
relieve it from bar of statute so far as primary creditors may 
be affected thereby. Jbid. 


. Purchase with four years’ possession, under $3583 of Code, 
does not protect one who buys with notice that property is 
then subject to judgment. Prater vs, Cox et al., 706. 

Advancement by father to son of wool-carder of value of 
$1000.00, which former subsequently again took possession of 
and used, father became debtor to son, and statute would run 
as well against such claim as against any other debt. Persoll 
vs, Scott, adm’r, 767. 


LIS PENDENS. See Notice, 1. 
MAIL. See Practice in Superior Couris, 6. 


MARRIAGE. Sce Husband and Wife, 4-6. 
MASTER AND SERVANT. See Contracts, 16; Hoidence, 37-39. 
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MINOR. See Parties, 4; Railroads, 2, 3. 
MINUTES. See Practice in Superior Courts, 8, 11 


MORTGAGE. 


1. Note payable to certain person or ——, mortgage subsequently 
given to secure which describes it as payable to payee or 
bearer, on rule to. foreclose, treated as explaining intention of 
parties in respect to blank, and note being indorsed to assignee 
of mortgage or to her trustee, held negotiable. Hiliott os. 
Deason, 68 


. Married woman, mortgage assigned to, and note which it was 
given to secure is assigned to naked trustee for her use, title to 
both is in her, and she may foreciose in herown name. Jbid 


. Written assignment purporting to be made for value received, 
and for love and affection, bearing date before maturity of 
debt, some evidence of valuable consideration, enough to wer- 
rant court to touch upon that subject in charging. Jbdid. 


. Land incumbered by mortgage sold by mortgagor at full value, 
bond for title given and note taken for price, and third person, 
with notice of facts, purchases note before due at value, less 
amount of mortgage, and afterwards buys land at mortgage 
sale, he cannot collect balance of note after deducting what 
land brought. Noys vs. Ray, 283. 


5. Unrecorded mortgage for purchase money on homestead will 
take in preference to one duly recorded, to secure debt not 
within any of exceptions of constitution. Walker vs. Johnson 
et al., 363. 


. Instruments reciting that to secure debt certain property is con- 
veyed at stipulated price, and concluding with habendum, ten- 
endum and warranty clauses, are not mere mortgages, but 
under act of 1871 carry title, with right to have reconveyance 
on payment of debt. C.rter et al. vs. Gunn, 651 


. Legal effect of deed and bond to reconvey was for court, and 
parol proof tending to show that they constituted a mortgage 
was properly excluded, the instruments being unambiguous, 
and no charge of fraud, accident or mistake being made. 
Kieth vs. Catchings, 773. 


MUNICIPAL CORPORATIONS. 


1. Macon may collect license tax from any firm retailing fresh 
meat in city, whether from stalls, stores, or by peddling same 
on street. Exception exempting farmers selling their own pro- 
duce, does not make the tax invalid as to others. Davis & Co. 
vs. Mayor, ete, of Macon, 128. 
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. Wagons used in the business may also be taxed. Validity not 
impaired by exempting wagons used in delivering milk from 
dairies on country farms. did. 


. Property tax paid, no obstacle to collection of business tax 
measured in part or in whole by the employment of vehicles 
already taxed ad valorem as property. Ibid. 

. Butcher whose residence, shop and pen are all out of the city 
limits, but who habitually hauls inside a part of his fresh 
meat and delivers to regular customers at their doors, making 
no charge for the delivery, is nevertheless within the ordinance 
both as to license tax and specific tax on wagon. J bid. 


. Stone Mountain, though having authority to grant or withhold 
license to retail, and to establish police regulations generally, 
cannot, after granting a license, pass and enforce ordinance 
requiring all retailers to close doors and forbear to sell whilst, 
and at all times when, “any denomination of Christian peo- 
ple” is holding divine service anywhere in the town, the 
ordinance being silent as to any and all other worshippers. 
Githam & Brown vs. Wells et al., 192. 


. Stipulation in bond of retailer to abide by all ordinances which 
may be passed, does not bind him to subsequent ordinance 
which authorities had no power to pass. did. 


. Itinerant traders, merchants who ship from St. Louis to Atlanta, 
to agent, who sells by going about city to engage goods, and 
then delivering from cers, having no store or warehouse, are, 
and liable for taxes imposed upon that business. Burr & Co. 
vs, City of Atlanta, 225. 


. Appeal in forma pauperis, corporation may enter through its 
chief executive officer. Mayor, etc., of Savannah vs. Brown, 229. 


. Mayor can only try and dismiss policeman in judicial capacity 
as mayor, and appeal to mayor and aldermen in council will 
lie from his decision. did. 


. Marietta has no authority, under constitution of 1877, to incur 
debt of $3,000.00 in order to exchange old fire engine for 
steamer, until there has been an election held according toa 
law prescribing manner thereof. Hudson et al. vs. Mayor, etc., 
of Marietta, 286. 


. Tax-payers are interested to see that their city does not incur 
such debts except lawfully, and may intervene by injunction. 
Ibid. 


. Levy and sale, property of municipality held for public use, not 
subject to. . Curry vs. Mayor, etc., of Savannah, 290. 


3. Contractor engaged for year to work streets of city according 


to plans, etc., on suit against city for damages for wrongful 
’ 61—53 
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discharge, evidence admissible to show that he wovked streets: 
in proper manner. Mayor, ete., of Americus vs. Alerwnder, 447. 
14. Power to open streets, construct sidewalks, levy taxes, ete., nec- 
essarily implies right to insert sewer in sidewalk to carry off 
surface water instead of open diteh. Mayor, etc., of Americus: 

vs. Eldridge, 524. 


15. License taken out as livery stable-keeper, authorizes hiring out 
two-horse wagon by day for purpose of hauling lumber with- 
out obtaining license torun dray. Mayor, ete., of Griffin vs. 
Powell, 625. 


NEGOTIABLE INSTRUMENTS. 


1. Certificate of deposit ‘‘ subject to order, om the following terms: 
interest at 7 per cent. on call, or 10 per cemt. by the year,” signed 
by the cashier of a bank, and indorsed in blank by the payee, 
is in effect a negotiable promissory note, payable generally on 
demand, and due immediately, and no demand, notice or 
protest is necessary to charge the indorser. Lyneh vs. Gold- 
smith, 42. 


2. Note payable to certain person or ——, mortgage subsequently 
‘ given to secure describes note as payable to payee or bearer, 
treated, on rule to foreclose, as explaining intention of par- 
ties in respect to blank, and note being indorsed to assignee of 
mortgage or her trustee, held negotiable. Hlloti vs, Deason, 
63. 

3. Set-off between maker and payee arising subsequently to trans- 
fer of note and out of transactions wholly disconnected there- 
with, negotiable paper transferred bona fide, whether before or 
after maturity, and whether for a valuable or a good consid- 
eration, not subject to. J did. 

4. Delivery to frienc acting in her behalf effective where negotia- 
ble paper is assigned to married woman, or to a naked trustee 
for her use, both being absent. J did. 


5. Partnership property, note given for payable to order of one 
partner individually, cannot be indorsed by another member 
of firm in name of payee so as to pass legal title, with inci- 
dents of negotiable paper transferred before due, without 
more authority than that which results by operation of 
law from the partnership relation. McCauley et al. vs. Gordon, 
221. 


6. Alteration of such note by inserting therein words ‘‘or bearer,” 
is material alteration. did. 

7. Note payable to assignee in bankruptcy or bearer, and though 
sued in representative capacity, yet courts of state have 
jurisdiction thereof. Any person in possession could have 
maintained such suit. Collier, assignee, vs. Barnes, 488. 
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8. Receipt from payee of negotiable paper in full of note, not 
protect maker from payment when sued by dona fide holder 
thereof before due. Wilcox, Gibbs & Co. vs. Aultman, 544. 


.9. Transfer by delivery, without indorsement, of notes payable to 
order, transferees charged with notice in transferrers. Plant- 
ers’ Bank vs. Prater et al., 609. 


'10. Transfer by delivery, without indorsement, of notes payable to 
erder, does not carry with it title to land conveyed to payees 
to secure payment thereof. did. 


NEW TRIAL. 


1. Evidence conflicting on real issue, and court charged errone- 
ously on controlling points, new trial should be granted. 
Weitman, adm’r, et al, vs. Thiot et al., 11; Champion vs. Wilson 
& Co., 184. 

2. Newly discovered evidence tending to impeach witness, and in 
the main cumulative, notground of. Flanegan vs. State, 52. 


8. Arrest judgment, refusal to cannot be made ground of motion 
for new trial. Watson vs, State, 61. 


4. Immaterial error no ground of new trial. Hlliott vs, Deason, 63; 
Ford vs. Kennedy, 537; Rosser vs. Cheney et al., 564; Commission- 
ers of Bartow Co, vs. Newell, 699; Willis vs. Meadors, ez’r, 721. ° 


5. Judge who granted rule nisi related to one of the parties, not 
valid objection to hearing by non-resident judge who tried 
case, and to whom motion was submitted by consent. Thomas, 
trustee, et al. vs. Jones & Norris, 139. 


. Judge hearing motion may correct grounds of motion and 
prief of evidence. Ibid. 

. Adjournment to specified time at which no cases were to be 
tried except by consent, not prevent filing of motion for new 
trial. Ibid. 

. Certificate of judge verifies brief of evidence, not agreement 
of counsel; hence judge may correct. Tritt vs. Roberts, 156. 


. Evidence objected to contained in answers to interrogatories, 
portion must be designated in some way so as to leave no 
uncertainty in respect to the subject matter and range of the 
objection. Cox vs. Weems, 165. 


Verdict warranted by evidence. Neal etal. vs. State, 272; Stokes 
vs. Tift, 312; Cox vs. State, 374; Geo. & Ala. 8. Oo. vs. McCart- 
ney & Ayers et al., Couch vs. State, Austin vs. State, Griffeth vs. 
State, Dykes vs. State, 438; Mayor, etc., of Americus vs. Alexan- 
der, 447; Hill vs. State, 453; Clark, trustee, vs. Bryce, 486; Har- 
din, ex’r, v8. Almand, 582; Adams et al. vs. Clark, 648; Jones et 
a, vs. Smith, gov., 711; Simmons vs. Camp, 726; Bones vs. 
Printup Bros. & Oo., 153; Kieth vs. Catchings, 778. 
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11. Decision by judge without jury in vacation, under consent 
reference in term, there is no provision of law for granting 
new trial in. Moreland vs. Stephens, sh’ ff, et al , 289; Lester vs. 
Johnson et al., 295. 

. First grant of new trial not reversed unless it be made to ap- 
pear that law and fact require verdict notwithstanding judg- 
ment of presiding judge to contrary. Sparks vs. Noyes, 
City of Atlanta vs. Champe et al., Elliott, ex'r, et al. vs. Sav. 
& Og. Can. Co., Scofield Rol. M. Co. et al. vs. State, 437; 
Woodward & Co. vs. Gourdins, Young & Frost, 490; Hill, adm’r, 
vs. Sheibley, 529. 

. Motion for new trial, defendant entitled of right to make at 
any time during term at which he was tried. Smith vs. State, 
439. 

. Right not forfeited by fact that sentence has been passed on 
him. Jdid. 

5. Counsel, new may be employed to make motion if defendant 
so desires. J did. 

. Sentence ought not to be modified by any arrangement looking 
to abandonment of right to move for new trial, and if so mod- 
ified, defendant not estopped. did. 

. Appeal for leniency not forfeit right to move for new trial, 
Tdid. 

. Judge certifies that he declined to pass upon merits of motion 
in case tried before another judge, because brief was not ap- 
proved by said judge at the time agreed on by counsel, and 
no rule nisi was granted by him, supreme court is compelled 
to affirm judgment. Tyson vs, Myrick et al., 443. 

. Newly discovered evidence merely cumulative, not ground for 
new trial. Hill vs. State, 453. 

. Reversal ordered unless small amount be written off from ver- 
dict. McAllister vs. Singer Man. Co., 622. 

. Record, entire, before court on hearing of motion, and if it 
appears that plaintiff had no right to recover, independently 
of any errors committed on trial, verdict should not be va- 
cated. Willis vs. Meadors, ex'r, 721. 

. Verdict unsupported by law or testimony. Williams, adm’z, 
vs. Jeter, 737; Foster et al. vs. Stapler et al., 766. 

23. Dismissal of levy, is motion for new trial proper mode of cor- 
recting error in? Quere. Buicevs. Lowman G. & 8. M. Co , 769. 


NOTICE. 
1. Lis pendens, notice by cannot affect purchaser’s title more than 
if a decree had already been rendered in favor of complain- 
ant. If decree would not have bound property, certainly 
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notice of pendency of bill would not. Rhett, trustee, vx. Geo. 
L. & Cot. Co., 521. 

2. Transfer by delivery, without indorsement, of notes payable to 
order, transferees charged with notice in transferrers. Plant- 
ers’ Bank vs. Pra‘er et al., 609. 

3. Agent, actual notice to of any matter connected with agency is 
actual notice to principal, and not merely constructive. Prater 
vs. Cox étal., 706. 

. Application for dower, notice by widow to administrator of 
husband's estate is notice to creditors of decedent. William- 
son vs. McLeod, 761. 

. Assignment of dower recorded in book of deeds but plat omit- 
ted by accident, subsequently inserted by order of court, con- 
structive notice to the world, and actual notice to creditors of 
decedent who were represented by administrator. bid. 


NOVATION. See Surety and Indorser, 10. 
NUISANCE. See Injunction and Receiver, 10. 


OFFICERS DE FACTO. See Jury, 3. 


ORDINARY. See County Matters, 7; Guardian and Ward, 8, 9. 


PARENT AND CHILD. 


1. Minor, bill served on and step-father answered as her prochein 
ami, she would be bound by decree in absence of fraud. Cuy- 
ler et a!. vs. Wayne, adm’r, 78. 

2. Minor damaged in person may sue for any permanent injury 
reaching beyond majority, whilst father may recover for any 
damage by loss of service of child, as also for expense in- 
curred. Central Railroad vs. Brinson, 475. 

3. Action on note payable to plaintiff for use of children against 
father, plea setting up that defendant is natural guardian, that 
plaintiff is insolvent, and if permitted to collect will appro- 
priate to his own use, and praying that upon defendant’s giv- 
ing bond for the faithful management of the fund the note 
shuuld be decreed satisfied, not stricken on demurrer. Smith 
vs. Danielly, 554. 


PARTIES. 


1, Attachments levied on property of foreign corporation in this 
state, and afterwards receiver appointed for corporation in its 
own state, before he cun defend he must apply to courts where 
pending and be made aparty. South Carolina Railroad vs. 
People’s Sav. Ins., 18. 
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2. Accounting between partners, to authorize, both must be pres- 
ent as partners. illiott vs. Deason, 63. 

3. Partition, parties to proceeding for who were served, afterwards. 
on bill filed by one who was not served, to set aside sale as to 
him, answered that they were content to stand by it, etc., 
cannot subsequently attack sale because of want of service of 
all parties. Cuylcr et al. ve. Wayne, adm’r, 78. 

. Mincr, bill served on and step-father answered as her prochein 
ami, she would be bound by decree in absence of any fraud. 
Ibid. 

. Verdict proper against trust estate, but usee for life and her 
trustee alone being parties defendant, judgment should have 
been against life estate only. Thomas, trustee, et al. vs. Jones 
& Norris, 139. 

. Counties, suits by or against, under provisions of constitution 
of 1877, must be in name thereof. Bennett et uz. vs. Walker 
et al., com’rs, 326, 

. Corporate magistracy of county and of city constituted of same 
persons or board, and sue in former character upon prescrip- 
tive title in county, they cannot recover upon proof of title 
in city. bid. 

. Marshal ‘assets, bill to by executor, and one defendant files 
answer in nature of cross-bill against certain; co-defendants, 
voluntary donees of property under testator, another co-de- 
fendant, not made party thereto, may file independent bill 
to accomplish same object, and will not be bound by result of 
litigation on cross-bill. Ckv2land et al. vs. Chambliss, guardian, 
353. © 

. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. vs. 
Tucker, 432. 

. Sheriff necessary party to bill of exceptions to judgment dis- 
tributing fund on money rule. Brown vs. Wylie & Co., 435. 

. Amendment, new party cannot be introduced by. Shealy, guar- 
dian, vs. Toole, 519. 

. Paper produced under notice, admissible without proof of exe- 
cution as against party producing it, and those succeeding 
to his status in case. McMath vw. Teel, adm’r, 595. 


PARTITION. See Purtizs, 3. 
PARTNERSHIP. 


1, Advances by partner to carry on business are generally on: 
credit of firm, and not on separate credit of copartner. Ree 
imbursement involves settlement of partnership accounts, and 
both partners must be ;resentas parties. Ziott vs. Deason, 63. 
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. Individual, defendant sued as, recovery cannot be had against 
him as partner. Champion vs. Wilson & Co., 184. 


. Note payable to order of one partner individually, given for firm 
property, cannot be indorsed by another one of the partners 
in the name of the payee so as to pass title, with incidents of 
negotiable paper transferred before due, without more au- 
thority than that which results by operation of law from the 
partnership relation. McCauley et al. vs. Gordon, 221. 

. Incoming partner, to bind with dehts of former firm, to which 
defendants succeeded, plaintiff must show some agreement on 
his part. Bracken & Ellsworth vs. Dillon & Sons, 248. 

. Writing, should agreement be in as promise to pay debt of third 
person? Quare. Ibid. 

. Survivor, proceeding against, plaintiff incompetent witness 
touching transactions between himself and deceased. Ford 
vs. Kennedy, 587. 

Partnership or no partnership the issue, sayings of one who 
admitted himself to be partner, inadmissible to prove that an- 
other was such. Ibid. 

. Admission of one who denies being partner admissible to prove 
him such. did. 

. Attachment sued out against partner on firm debt under $3276 of 
Code. declaration need not be against both partners, but only 


against him who is thus subject tosummary process. Connon 
vs. Dunlap, 680. 


PAYMENT. See Banks, 1, 3; Negotiable Instruments, &, 


PEDDLERS. See Municipal Corporations, 7. 


, PENALTY. See Taz, 15. 


PLEADINGS. 


1. Declaration not so defective as that verdict thereon would be 
necessarily illegal. Defects amendable and would be cured 
by verdict. Rice vs. Geo. Nat. Bank, 173. 

2. Over-payments may be recovered in suit on an account, but 
must be Specified and pleaded as a sct-off, with like particu- 
larity. Bracken & Ellsworth vs. Dillon & Sons, 243. 

3. Facts constituting valid defense must be set forth in plea ; legal 
conclusions insufficient. Finney vos. Brumby, trustee, 510. 

4. Foreign judgment, plea to suit on which appertains wholly to 
matters occurring anterior thereto, and which shows great neg- 
ligence in failing to set up defense to original action, properly 
dismissed on demurrer. McAllister vs. Singer Man. Co., 622. 
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5. Plea, more than one filed, and verdict fails to disclose upon 
which it was based, jury remanded to room to fix fact if coun- 
sel so request or pleas are contradictory. Clark vs. Cassidy, 
adm’r, 662. 


POLICEMAN. See Criminal Law, 4, 5. 


POSSESSION. See Prescription, 1, 2, 6-8. 
POSSESSORY WARRANT. 


‘1. President of corporation cannot maintain warrant in his own 
name to recover possession of corporate property of which 
he has had no prior possession either as an officer or an indi- 
vidual. McEvoy vs. Hussey, president, etc., 314. 

2. Corporation, not officer representing it, complaining party, affi- 
davit made to obtain warrant must negative consent of cor- 
poration (not consent of officer) to disappearance of property, 
and allege that corporation does in good faith claim, etc. bid. 


POWER. See Contracts, 4,5; states, 2, 3. 
PRACTICE IN SUPERIOR COURTS. 


1. Damages, action for transferred from county to superior court 
because plaintiff's title to land was involved, goes in its en- 
tirety to that tribunal, and will be fully and finally disposed 
of therein. Denham vs. Kirkpatrick, 71. 

. Verdict, right for court to have put in proper form before dis- 
charge of jury, substance not being changed. Jdid. 

3. Open case for new evidence, court is always at liberty to before 
argument closed, and unless abused, discretion not interfered 
with. Bracken & Ellsworth vs. Dillon & Sons, 243. 

. Consolidate three actions, to require superior court to, defend- 
ant must make it appear either that he has no defense, or that 
defense is same to each, and must aver what the defense is. 
Gerding, sur. part., vs. Anderson, Starr & Co., 304; Eoward vs. 
Chamberlin, Boynton & Co., 684. 

. Examine fresh witness on general case, too late after state has 
rebutted prisoner’s evidence and closed, unless some good ex- 
cuse is rendered. Jackson vs. State, 344. 

. Reinstate case, discretion refusing to not controlled. Parties 
transmitting papers by mail take risk of same being received 
in time. Man. Fire Ins. Co. vs. Tumlin, 451. 

. Judges of superior courts may preside for each other although 
neither one be disqualified to sit in the case tried. Harrison 
& Co. vs. Hail 8. & L. Co., 558. 

. Act provided that no suit should be settled without consent and 
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written order of judge entered on minutes. Order was taken 
in open court sanctioning the compromise agreed on’; it was 
signed by counsel for state and entered on minutes, which 
were approved and signed by judge on same day: Held, that 
the minutes furnish the strongest presumptive evidence of the 
consent and written order of the court. Gaskill vs. State, &62. 

9, Bill filed by defendant to enjoin ejectment, court cannot, over 
objection of either party, order common law and equity case 
tried together. Rosser vs. Cheney et al., 564. 

10, Issue of fact as to passage of order involved in motion to enter 
nune pro tune, court should decide without jury. Lewis et al. 
ve, Armstrong, adm’r, 645. 

11. Minutes, proceedings of courts of record to be ascertained from. 
Clark vs. Cassidy, adm’r, 662. 

12. Plea, more than one filed, and verdict fails to disclose upon 
which it was based, jury should be remanded to room, if coun- 
sel so request or pleas are contradictory. did. 

13. Judge of superior court having approved brief of evidence and 
signed bill of exceptions, has exhausted power in respect to 
testimony, and cannot, by certificate subsequently made, alter 
brief as approved. Jones vs. State, 697. 

14, Reopen testimony after argument commenced, court may per- 
mit. Jones et al. vs. Smith, gov., 711. 

15. Law upon which case must turn fully argued and evidence 
closed, not error to announce to counsel that principles in- 
volved had been settled in his mind, and then to read in pres- 
ence of jury what he should charge. Kieth vs. Catchings, 773. 


16. Principles of law governing case, separately considered, are not 
changed, nor their power lessened, by massing objections 
thereto together, and in their totality presenting them to the 
court. Ibid. 


PRACTICE IN SUPREME COURT. 


1. Arrest judgment, refusal to may be excepted to in bill of excep- 
tions which brings up whole case, but not in one which brings 
up only motion for new trial. Watson vs. State, 61. 

2. Habeas corpus sued out by wife of prisoner, she is entitled to 
writ of error upon final decision. State ex rel. Lynch vs. 
Bridges, jailer, et al., 146. 

3. Acknowledgment of service by counsel signing as attorneys for 
‘* respondents,” will be construed as evidence of service on 
all the respondents. J did. 

4. Certificate of presiding judge verifies brief of evidence, not the 
agreement of counsel; hence judge may correct. Tritt vs. 
Roberts, 156. 
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. Evidence objected to contained in answers to interrogatories, 
portion must be designated in some way so as to leave no un- 
certainty in respect to the subject matter and range of the 
objection. Cox vs. Weems, 165. 


Motion for new trial is part of pleadings and has no place in 
bill of exceptions; record controls in referencethereto. bid. 


. Judgment on demurrer, none in record, court will assume that 
no such judgment was rendered. Rice vs. Geo. Nat. Bank, 173. 


. Counsel for defendant conceding error on material point, call- 
ing for no decision thereon, this court will reverse judgment 
with appropriate directions. Williams vs. Griffin Banking Co.., 
178. 


. Counsel and judge differ as to what was stated or omitted in 
charging jury, recollection of latter must govern. Neal et al., 
vs. State, 272. 

. Extend time for bringing cases to this court beyond thirty days 
from adjournment of the superior court, act of 1875 does not 
in any case. Forsyth vs. Preer, Iliges & Co., 281. 


. Decision of judge refusing new trial only error assigned, if 
refusal proper for any reason, judgment sustained. Moreland 
vs. Stephens, sheriff, et al., 289. 

. Judgment excepted to right, immaterial upon what ground 
superior court rested same. Lester vs. Johnson et al., 295. 


. Notice of motion for new trial, question of sufficiency of not 
raised in court below, not reviewed’ here. Cleveland et al. vs. 
Chambliss, guardian, 352. 


. Judgment not reviewed as against defendant not served with 
bill .of exceptions. Walker vs. Johnson et at., 363. 


. Approval of brief of evidence, none, and no reference thereto 
in bill of exceptions, writ of error dismissed. Smith vs. Bryan, 
366. 


. Pending in court below, case appears to be from record, writ 
of error dismissed. Mitchell vs. Tomlin, 368. 


. Diminution of record, suggestion must be on oath. did. 


. Affidavits used on hearing for injunction constitute no part of 
record; should be incorporated in bill of exceptions and iden- 
tified by signature of judge. Morgan vs. Twitty et al., 426. 

. Affidavits, if it were possible to identify them as being in 
record, in this case record was not certified until after bill of 
exceptions. Ibid. 

. Judgment in record not dated, but providing for stay of exe- 
cution to November 15th, 1878, and bill of exceptions, certified 
January 17th, 1879, stating that it was tendered within thirty 
days from decision, clerk of superior court ordered, under act 





INDEX. 853. 


of 1877, to certify date of decision as it appeared from min- 
utes. Dismuke vs. Trammell, 428. 
21. Bill of exceptions and record differ as to matters. which form 
part of record, latter controls. Ibid. 
22. Delay by presiding judge in certifying, no statement as to, 
date of certificate taken as date of tender. Ibid. 
23 Suggestion of diminution must set out missing record so that 
opposing counsel may agree thereto. Brown, vs. Lathrop & 
Co., 430. 
24, Final judgment, none in record, writ of error dismissed. Jbid. 
. Argument postponed until after circuit to which case belonged 
was concluded, no further postponement to complete record 
under act of 1877 allowed. Jdid. 
. Sheriff necessary party to bill of exceptions to judgment dis- 
tributing fund on money rule. Brown vs. Wylie & Co., 435. 
Assignment of errors must be made in bill of exceptious or 
writ of error dismissed. Sewell vs. Conkle, 436. 
. Plaintiff in error must show error, and to that end must have 


brief of evidence and motion duly verified. TZison vs. Myrick 
et al., 443 


. Voluntary non-suit, can be no writ of error to, even though 
taken without prejudice and with leave to except. Jones, as- 
signee, vs, Mobile & Girard Railroad, Powell vs. Boutell, 446; Mc- 
Bride, adm'r, vs. Hunter, 655. 

30. Acknowledgment of service after ten days from certificate of 
judge, writ of error dismissed. Marietta Paper Man. Co. 18. 
Faw, 450. 

. Brief neither revised nor approved by the judge who presided 
at trial, or the one who passed on motion for new trial, and no 
legal reason being given for failure, court cannot hear case 
except as to such assignments of error as do not depend on ev- 
idence. Harrison & Co. vs. Hall. S & L. Co., 558. 


. Verdict for plaintiff too small, not good ground of exception 
by defendant. ilis os. U. S. Fert. & Chem. (o., 571. 


. Judgment in favor of party cannot be ground of exception by 
him. Hardin, ez’r, vs. Almand, 582. 

. Evidence conflicting as to original passage of order, discretion 
of court in refusing to allow its entry nunc pro tunc not con- 
trolled. Lewis et al. vs. Armstrong, adm’r, 645. 


35. Original papers used by consent on motion for new trial, if 
case be brought up, identified copies must be attached to or in- 
cludcd in brief of evidence; approval of brief generally, where 
what purports to be copies of written evidence are scattered 
through record, not save case. Pounds vs. Hanson, 668. 

. Exceptions pendente lite must be tendered, filed, ordered to be 
recorded and recorded at term when rulings complained of 
were made. Howard vs. Chamberlin, Boynton & Co., 684. 
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37. Judge of superior court having approved brief of evidence and 
signed bill of exceptions, has exhausted powers in respect to 
testimony, and cannot, by certificate subsequently made, al- 
ter brief as approved. Jones vs. State, 697. 

88. Ground of new trial certified not to be true, cannot be consid- 
ered. Kieth vs. Catchings, 773. 


PRESCRIPTION. 


1. Actual possession of part of tract will constructively extend to 
limit described in a deed recorded, or of the boundaries of 
which adverse party had knowledge. Weitman, adm’r, et al. 
ve. Thiot ct al., 11. 

Possession of part of one lot embraced in same deed with others, 
not extended by construction unless deed be on record, so as 
to work a title by prescription. Tritt vs. Roberts, 156. 


. Deed of ordinary does not pass title out of county, he having 
no power to make it, but only to authorize it, to be made by 
some one or more persons as a commission; if free from fraud 
it may serve as color of title to base prescription. Bennett et 
ua. vs. Walker et al., com’rs, 326. 


. Fraud may be inferred from false recital in instrument as to 
mode of sale, together with inadequate consideration, etc. J did. 


. Title by duration of possession sole issue, rejection of testimony 
that improvements were of little value, not such error as will 
require new trial. Shiels vs. Roberts, 370. 


. Privity of estate between defendant and a long line of grantors 
to lot 17 and buildings thereon obtruding over on lot 18, con- 
tinuity of possession for more than seven years shown by 
parol. Ibid. 

. Actual possession of such strip of 18 for twenty years by said 
building extending thereon, without written title thereto, is 
good prescriptive title against all the world, except the state. 
and persons not sui juris, unless possession originated in fraud. 
Honest mistake of true line is not fraud. did. 


. Husband and wife enter possession of land in 1858, and former, 
in 1870, gave note to plaintiff's intestate and took bond for 
title from him, and held thereunder until death, husband 
during life and widow after death, in absence of any written 
title, estopped from setting up adverse title by possession even 
though for twenty years. MceMath vs, Teel, adm’r, 595. 


. Executor, prescriptive title good against, also good against ex- 
ecutory devisee born thereafter. Her interest was represented 
as far asit could be by such executor. Dean, ex'r, vs. Cent. 
Cot. P. Co., 670. 
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PRINCIPAL AND AGENT. 


1. Question as to the fact of agency for proprietor of hotel of 
one who purchased as caterer, no error in excluding evidence 
as to custom of proprietors of hotels in the city in buying 
through caterers. Thompson vs. Douglass, 57. 


2, Competent witness, agent is to show agency not disclosed at 
time of transaction in controversy, although principal dead, 
and effect may be to make estate liable instead of agent indi- 
vidually, Lowrys vs. Candler, 236. 

3. Actual notice to agent of any matter connected with agency is 
actual notice to principal, and not merely constructive. Prater 
vs. Cox et al., 706. 


PRINCIPAL AND SECURITY. See Surety and Indorser. 


RAILROADS. 


1. Amendment to plaintiff's declaration, nor evidence in support 
thereof, does not take case out of previous ruling. Central 
Railroad vs, Kenney, 100. 

. Presumption of negligence against defendant by reason of mere 
fact of injury, and where plaintiff was a child of only ten 
years of age, and peculiar facts of case make it not altogether 
certain that presumption is rebutted, non-suit not awarded. 
Vickers, by next friend, vs. Atlanta & W. P. Railroad, 306. 


3. Minor of immature understanding not amenable to so high 
a standard of diligence as adult. Ibid. 


. Lease by which lessee makes itself responsible for acts done on 
leased road, yet neither loses identity, and any tort committed 
upon line of the one or the other, should be so alleged and 
proved. Central Railroad vs. Brinson, 475. See Wright, comp. 
gen., et al. vs. Southwestern Railroad, 783. 

. Presumptions, and apportionment of damages. J did. 

}. Diligence used by employés, evidence as to conflicting, and 
presumption of negligence being against company, and pre- 
siding judge satisfied with verdict, this court not interfere. 
Georgia Railroad vs. Cox, 619. 

. Widow, suit by for homicide of husband who was enginecr, two 
things necessary to recovery: First, absence of negligence on 
his part, and second, negligence on part of company. Deceased 
shown without fault, presumption of negligence on part of 
road arises. Czntral Railroad vs. Roach, 635. 

. Engineer having jumped from post and been killed, crror to 
charge that fact that he jumped is proof that he though: 
jumping safest course. Necessity for jumping, ability to 
jump, etc., were all questions for the jury. did. 
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9. Pecuniary damages for homicide of old man the question, 
attention of jury should be called to declining years of de- 
ceased, and probable decrease of capacity to labor. Jdid. 

10. Negligence of engineer of train preceding that on which de- 
ceased was, does not depend on his -incapacity, by reason of 
fits or otherwise, to properly handle train, but on whether, 
under facts and circumstances surrounding him, he was neg- 
ligent in stopping at curve. J did. 

11. Signal post and crossing, cow killed between, not error to 
charge provisions of $708 as to checking speed, adding that 
company would not be liable because at time of injury train 
was running in manner forbidden by law, but failure to com- 
ply with law must operate as cause of injury. West. & At. 
Railroad vs. Main, 649. 


REBELLION. See Confederate States. 
RECEIVER. See Injunction and Receiver, 1-3,14. 


RECOUPMENT. See Set-off and Recoupment. 
REMAINDER. See Trust, 7; Administrators and executors, 23. 


REST, IN THE MATTER OF, A POEM, 452. 
RETAILERS. See Municipal Corporations, 5, 6. 


ROADS AND BRIDGES. 


1. Time covered by contractor’s bond for keeping bridge in repair 
expired, and county undertakes duty, it will be liable for dam- 
ages resulting from failure. Davis et al., com’rs, vs. Horne, 69. 

2. Proprietor of toll bridge knowing of defect therein dangerous 
to passengers and likely to result in damage, allowing passen- 
ger to cross without warning, liable in damages for injury. 
Stokes vs, Tift, 312. 


SALES. 


1. Order at price named, and plaintiff delivered goods to carrier 
consigned to defendants, that was such delivery as to make 
sale complete. Star Glass Co. vs. Longley & Robinson, 576. 


2. Plaintiff afterwards notified defendants that there was mistake 
in price, and not to use goods except at larger price, this not 
change rights of parties, although they may have been used, 
unless defendants assumed to pay the additional amount. 
I bid. 

See Contracts, 1, 2, 12, 13. 
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SCIRE FACIAS. See Criminal Law, 25. 


SERVICE. 


1..Acknowledgment of service by counsel signing as attorneys 
for ‘‘respondents,” will be construed as evidence of service on 
all the respondents. Lynch vs. Bridges, jailer, et al., 146. 


2. Acknowledgment of service of bill of exceptions after ten days 
from certificate of judge, writ of error dismissed. Marietta - 
P. Man. Co. vs. Faw, 450. 


8. Acknowledgment of service signed by one as attorney for de- 
fendant is prima facie warranted until contrary appears. 
Buice vs. Lowman G. &. 8. M. Co , 769. 


SET-OFF AND RECOUPMENT. 


1. Negotiable paper transferred bona fide, whether before or after 
maturity, and whether for a valuable or a good consideration, 
not subject to set-off between maker and payee arising subse- 
quently to transfer, and out of transactions wholly discon- 
nected therewith. Zilliott vs. Deason, 63. 


2. Plea of set-off should state demand as distinctly as though sued 
on, and when to suit on negotiable instrument not in hands of 
payee, it must appear that paper was received under dishonor, 
that set-off was in some way connected with contract sued 
on, that there was mutuality of obligation, etc. Kinard vs. 
Sanford, 630. 


3. Right to recoup must be exercised by party who would be au- 
thorized to maintain suit for damages under contract, or some 
sufficient reason be alleged to take it out of legal rule. J did. 


SHERIFF. 


1. Answer to rule shows money in hand collected on execution, 
and fails to disclose any legal reason for not paying it over, 
rule should be made absolute. Notice to constable, not ac- 
companied by any judgment, fi. fa., or other lien, no justifi- 
cation for withholding same. Smith vs. Wade, constable, et al., 
116. 

2. Judgment distributing fund on money rule, sheriff necessary 
party to bill of exceptions to. Brown vs. Wylie & Co., 435. 

3. Court of county of sheriff had jurisdiction to rule him, though 
mortgage fi. fa.,on which it was claimed money had been 
illegally paid, was returnable to subsequent term of another 
county. Hollis et al. vs. Saulsbury, Respess & Co., 444. 

4. Rule against sheriff for failure to make money, it appeared that 
he had failed to levy for six months, when defendant died, 
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and he was then enjoined until right of widow to dower and 
year’s support was determined, and that plaintiffs were injured 
by delay, makes prima facie case. French, Richards & Co, vs. 
Kemp, sheriff, 749. 


SLAVERY. See Guardian and Ward, 1, 2 

STATUTE OF FRAUDS. See Partnership, 5. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 
SUBROGATION See Zstoppel, 4. 


SURETY AND INDORSER. 


1. Certificate of deposit, ‘‘subject to order, on the following terms: 
interest at seven per cent. on call, or ten per cent. by the 
year,” signed by the cashier of bank and indorsed in blank by 
payee, is in effect a negotiable promissory nute, payable gen- 
erally on demand, and due immediately, and no demand, no- 
tice, or protest is necessary to charge the indorser. Lynch vs. 
Goldsmith, 42. 

. Blank indorsement imports, prima facie, an undertaking to pay, 
and burden of rebutting presumption is on indorser.. Jdid. 

3. Negotiating instrument, indorser, at time of, construes indorse- 
ment as transfer of title unattended with liability on his part, 
and the other party knows he so construes it, and does not 
object, that construction, in the absence of an express agree- 
ment to the contrary, will contro] as between these two par- 
ties. Ibid, 


. Note signed as security upon condition that another should 
also sign, and principal delivers paper to payee without 
such additional name, and without notifying him of condi- 
tion, surety signing not discharged. Clark, trustee, vs. Bryce, 
486. 


. Indulgence to principal for valuable consideration, without 
consent of surety, discharges latter. Ratification of delivery 
without additional name, or of indulgence, surety still bound. 
1 bid 


}, Entry of payment on note by principal dces not prevent bar of 
statute from attaching in favor of surety. McBride, adm’r, es. 
Hunter, 655. 


. Administrator of one who signed note only as surety cannot 
relieve it from bar of statute so far as primary creditors may 
be affected thereby. Especially is this the case where note 
was barred before death of security. J did. 


. Liable on face of instrument as surety, party seeking to limit 
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liability as against co-security who is seeking contribution, 
by reason of understanding that he should only be liable as 
last indorser, must appear that such limitation was known to 
co-security and agreed to by him. Simmons vs. Camp, 726. 

. County of residence of principal, action against him and two 
securities residing in different counties, and former dies, plea 
to jurisdiction by latter properly overruled. Walsh et al. vs. 
Colquitt, gov., '740. 

. Novation of contract without consent of sureties, discharges. 
Ibid. 

. Payment of money by obligee in bond to insolvent obligor, 
whilst indebted to him, discharges surety; especially where 
such fund was collected by obligee for obligor, but could not 
legally be paid to him without some legislative action. bid. 


. Comptroller-general not authorized by law to transfer tax fi. fas. 
issued by him against wild lands on payment of amount due 
thereon. Johnson vs. Christie, sheriff, et al., 117. 

. Macon may collect license tax from every firm retailing fresh 
meat in the city, whether from stalls, stores, or by peddling 
same on street. Exception exempting farmers selling their 
own produce, does not make the tax invalid as to others. Da- 
vis & Co. vs. Mayor, etc., of Macon, 128. 

. Wagons used in the business may also be taxed. Validity 
not impaired by exempting wagons used in delivering milk 
from dairies on county farms. Jbid. 

Property tax paid, no obstacle to collection of business tax 
measured in part or in whole by the employment of vehicles 
already taxed ad valorem as property. bid. 

. Retailer in meat produced in Georgia, and never in city until 
carried in wagon to door of customer’s house, not prevent 
tax on business. Ibid. 


. Butcher whose residence, shop and pen are all out of city lim- 
its, but who habitually hauls inside a part of his fresh meat, 
and delivers to regular customers at their doors, making no 
charge for the delivery, is nevertheless within the ordinance 
both as to license tax and specifictax on wagon. Ibid. 

. Itinerant traders, merchants who ship from St, Louis to Atlanta, 
to agent, who sells by going about the city to engage goods, 
and then delivering from cars, having no store or warehouse, 
are, and liable for taxes imposed upon that business, Burr 
& Co. vs. City of Atlanta, 225. 

8. Constitution of 1877, prior to, where 100 per cent. of county tax 
of 1424 per cent. on state tax was recommended by grand jury, 

V 64-54 
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and items amounting to 55 per cent. or more, needed: no rec- 
ommendation, whole would stand. Spann et al, vs. Board of; 
Com’rs, 498. 

. Under latter instrument, county cannot levy tax for ‘‘ incidental! 
expenses,” nor to buy safe, without assent of two-thirds of 
voters. An assessment for ‘“‘ expenses of jail” is equivalent: 
to a levy ‘‘to maintain and support prisoners,” and is consti+ 
tutional. did. 

. Ministerial officer of state attempting to collect money under 
forms of law, but without any valid constitutional law to: 
authorize the process he uses and calls execution for taxes, 
duty of courts to arrest proceeding. Wright, comp. gen’l, et al. 
vs, Southwestern Railroad, 783. 

. Executions having been issued against railroad and levied upon: 
property in Bibb county, and the principal office of road! 
being in that county, superior court thereof had jurisdiction: 
of bill to enjoin collection. bid. 

. Limitations upon taxing power not construed to embrace real! 
estate other than that the continuous use of which is neces- 
sary for the road. bid. 

. Stock in the company’s own road held by itself, or in other 
roads in this state, whose charters limit or exempt taxatiom 
thereon, and whose income is taxed, not liable; and stock held) 
by company in railroads without limits of state not taxable: 
here. Jbid. 

. Bonds, notes, or other evidences of debt, unless they form part 
of income of road, are subject to ordinary rates of taxation. 
So also water-craft belonging to company in 1876 and 1877. 
T bid. 

». Good faith, company having acted in and offered to do equity, 
and being misled by officers of state, has not lost its rights by 
its own laches; therefore this is not case to warrant enforce- 
ment of penalties for default. Ibid. 

. Interest should be paid on tax due on property not covered by 
limitations of charter, from time such tax was claimed by 
officers of state. Jdid. ; 


TRANSCRIPT OF RECORD. See Hvidence, 5, 6. 


TRESPASS. 

1. Conspiracy to do unlawful act of violence on body of another, 
law not protect each from consequence of others not strictly 
observing bargain. McHwen ws. Springfield et al , 159. 

2. Calhoun purchased mill-property, dam to which is alleged to 
have caused damage. No request was made for him to lower 
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same. He leased to Chase, who repaired dam, and Jand was 
flooded. On suit against both, verdict in favor of Calhoun 
was right. Felker vs, Calhoun, e2’r, 514. 


TENDER. See Vendor and Purchaser, 5. 
TOLL-BRIDGE. See Roads and Bridges, 2. 


TRUST. 

1. Free persons of color, after status of became changed both 
civilly and politically, a guardian of that class was placed in 
new relations, and his holding of the property of his wards was 
thenceforth more in the nature of a generaltrust. Munroe et 
al, v8, Phillips, adm’z, 32. 

2. Delivery to friend acting in her behalf effective where negotia- 
ble paper is assigned to married woman, or to naked trustee 
for her use, both being absent. illiott vs, Deason, 63. 

3. Mortgage assigned to married woman, and note to naked trustee 
for her use, title to both is in her and she may foreclose mort- 
gage in her own name. did. 

4. Camp-meeting ground, contest between two sets of trustees of, 
and no allegation being made that either has interfered with 
beneficiaries in enjoyment of religious worship, equity will 
not interfere by injunction, but will leave parties to a quo 
warranto, Harris et al. vs. Pounds et al., 121. 

5 Devise to son except lot reserved for daughter to live on, and 
should she cease to occupy the same, “either from death or re- 
moval or otherwise,” then to son. Will then be bequeathed to 
son, in trust for the use of the daughter during her life, ‘‘be- 
sides the lease in the Jand above mentioned,” certain person- 
alty: Held, that the trust attached upon the lease as well as 
upon the personalty. Cox ox, Weems, 165. 

6. Intention to furnish daughter personally with home, she took 
separate estate unaffected by marital rights of husband. J did, 

7. Competent for trustee, he being alone interested in remainder» 
to waive condition of her occupancy. J bid. 

8. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. ove. 
Tucker, 432. 

9. Absolute conveyance from trustee with bond to reconvey on 
settlement of his individual notes payable to order of grantees, 
who took with notice, and notes transferred to bank by deliv- 
ery, without indorsement. Such delivery did not convey title 
to land to bank. It could only be subrogated to rights of 
grantees, and is affected by notice tothem. Planters’ Bank 0s, 
Prater et ai., 609. 
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10. Wrongful conveyance by trustee of land in which he had in- 
vested funds of estate, for purpose of securing individual 
debt, to one who took with notice, cestui gue trusts could fol- 
low funds, J did. 


USURY. See Interest and usury. 
VACATION. See New Trial, 11. 
VENDOR AND PURCHASER. 


1. Promise to pay for colt. on November 1st, vendor to retain title 
until paid for, and yet vendees liable to pay if colt should die, 
is prima facie promise to pay for colt at that date, even if it 
die before payment and while title is in vendee. * Boyer vs. 
Ausburn et al., 271. 

. Note recites that it was given for land sold and conveyed, with- 
out specifying quantity, terms of conveyance must appear to” 
make case in behalf of defendant for apportionment on account 
of alleged fraudulent deficiency in quantity. Sims, ez’r, vs. 
Henderson, 278. 

3. Land incumbered by mortgage sold by mortgagor at full value, 
bond for title given and note taken for price, and third person, 
with notice of facts, purchases note before due at value, less - 
amount of mortgage, and afterwards buys land at mortgage 
sale, he cannot collect balance of note after deducting what 
land brought. Noyes vs. Ray, 283. 


. Breach of bond for title, where purchaser buys up outstanding 
title, measure of damages is actual cost. Hull vs. Harris, 309 

. Title to realty does not pass by purchase without actual con- 
veyance, so long as agreed purchase money is not paid. Ten- 
der is uot payment. Latham vs. McLain, 320. 

. Lien of vendor, bill asserting, and seeking to enjoin administra- 
tor from selling and paying other creditors, but failing to 
charge such creditors with notice of lien, or that they occu- 
pied such relation prior to sale of land to intestate, injunction 
properly refused. Head et al. vs. Aycock, adm’r, et al,, 441. 


VENUE. See Sheriff, 3; Jurisdiction, 5, 7, 8. 


VERDICT. 
1. Proper form, right for court to have put in before discharge o 
jury, substance not being changed. Denhamvs. Kirkpatrick, 71 


2. Recovery limited to amount declared for; therefore verdict for 
more is illegal, but surplus may be written off. Giles ord., for 
use, v8. Spinks et al., 205. 

8. Certain, verdict is which can be made so. TJbdia. 
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. Reasonable construction given to verdict. Mitchell us. Word, 
guardian, et al., 208, 
5. Polled, language used by juror on being, shows that he assented * 
to verdict. Hill vs. State, 453. 
6. Impeach verdict, juror cannot by affidavit. did. 
7. Parol sale ofsland by defendant to complainant set vp by bill, 
which answer denied, alleging that complainant was wrong- 
fully in possession of defendant’s land, and asking writ of 
possession, verdict for defendant directing that writ issue, 
covers all questions made. Williams vs. Hinglish, 546. 
8. Jury, by consent, allowed to disperse after making verdict, on 
return into court, not error to allow alteration made, which 
simply expressed legal meaning of finding. Jones et al. vs. Smith, 
gov , 711. , 














- VOLUNTARY CONVEYANCE. See Fraudulent Vonveyance, 1, 2. 


WAIVER. See Jurisdiction, 3. 






WARRANTY. See Administrators and Executors, 14; Deeds, 10. 






WILLS. 


1. Memorandum found amongst testator’s papers, though improp- 
erly admitted to record, yet is such a document as may be 
used, like other surrounding circumstances, to aid in the con- 
struction of ambiguous clauses, and being exhibited to the 
bill in connection with the will and codicils, may be consid- 
ered on demurrer thereto. Cumming et al. vs. Trustees of Reid 
Mem, Church, 105. 

2. Intention gathered from the whole will and all the codicils bear- 
ing upon the bequest of $8,000.00, and read with light of mem- 
orandum, was to give said sum absolutely to the trustees to be 
expended by them as they might see fit, not only in erecting 
the church edifice, but in preserving the same in perpetual 
memory of the wife of testator and of himself. J did. 

3. Ambiguity none, will is for construction of court. Cor vs. 
Weems, 165. 

. Trust attached upon lease as well as upon personalty. Jbid. 

. Intention to furnish Mrs, C. personally with a home, she took 

separate estate therein unaffected by marital rights of husband. 
1 bid. 

6. Construgtion of language of will, involving no principle. Mc- 
Kinney, adm’r, vs. Wells & Avera, 450. : 

7. Attestation must be at time and place where testator can see 

that he is not imposed upon, and can have cognizance of the 

persons and the act. Hamlin et al. vs, Fletcher, executor, 549, 
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WITNESS. ‘ : 


1. Homicide of husband, suit by widow for damages because of, 
defendants competent in their own behalf. McHwen vs. Spring. 
field et al., 159. 

. Impeached by contradictory statements, witness sustained by 
proof of good character. Charge should not state that such 
evidence should not be treated as re-establishing disproved 
facts; this is question for jury. did, 


. Agent competent to show agency not disclosed at time of 
transaction in controversy, though principal be dead and effect 
may be to make his estate liable instead of agent individually. 
Lowrys vs. Candler, ex’r, 236. 

‘ulsus in uno falsus in omnibus, and impeachment and support 
of witnesses generally, touched upon. Jackson vs, State, 344. 

. Surviving partner, suit proceeding against, plaintiff incompe- 
tent to testify concerning transactions between himself and 
deceased. Ford vs. Kennedy, 587. 

. Belief of witness as to fact not within his knowledge inadmissi- 
ble. Ibid. 

. General understanding of witness, not based on facts, inadmis- 
sible. Jbid. 


. Other party to cause of action being dead, defendant is incom- 
petent. MeMath vs. Teel, adm’r, 595. 
. Party making himself witness held to answer strictly and min 


utely every question, or evidence rejected. Howard vs. Cham- 
berlin, Boynton & Co., 684. 








